
   PLANNING COMMISSION 
 

 
 
 
 

Planning Commission Agenda  
Regular Meeting 

Tuesday, September 20, 2016   
6:00 P.M. 

 (Order & Contents Subject to Change by Action of the Commission) 
 
Call to Order – Roll Call   
 
Approval of Agenda  
 
Consent Agenda – Consent Agenda items are considered to be routine and will be enacted by one motion and 
vote.  There will be no separate discussion of Consent Agenda items unless a Commission member so requests, in 
which case the item may be removed from the Consent Agenda and considered at the end of the Consent Agenda.  
 

a. Approval of the Minutes of the August 9, 2016 meeting  
 

Discussion Items   
 

b. P2016-006 Mountain Sky PUD Development Plan, Preliminary PUD Plat, and  
Final PUD Plat – Filing 1 

c. Upcoming land use applications and updates 
 

Future Business  
  

 

  

Mike Simone, Chairperson 
Bruce Davis 
Bushrod White, Vice-Chairperson 
Dan Parrish 
 
 

Lucas Marone 
Lynne Derby 
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The Planning Commission of the City of Fort Lupton met in session at the City Complex, 130 
South McKinley Avenue, the regular meeting place of the Planning Commission, on Tuesday, 
August 9, 2016. Chairperson Mike Simone called the meeting to order at 6:00 p.m.  
 
ROLL CALL  
 
Planning Technician Mari Peña called the roll. Those present were Chairperson Mike Simone, 
Commission members Bruce Davis, Bush White, Dan Parrish, and Lucas Marone. Also 
present were Planning Director Todd Hodges, Planner Alyssa Knutson, and Planning 
Technicians Mari Peña and Jennifer Cupp.   
 
APPROVAL OF AGENDA  
 
It was moved by Bruce Davis and seconded by Bush White to approve the Agenda as 
submitted. 
 
Motion carried unanimously by voice vote.  
 
CONSENT AGENDA  
 
It was moved by Dan Parrish and seconded by Bruce Davis to approve the Consent Agenda 
as submitted. The following item was part of the Consent Agenda: 
 
Approval of the Minutes of the March 8, 2016 meeting. 
 
Motion carried unanimously by a voice vote.  
 
DISCUSSION ITEMS  
 
P2016-004 Special Use Permit for Family Child Care Home at 745 S. Grand Avenue 
 
The Planning Chair asked for a brief description of the project. 
 
The City Planner, Alyssa Knutson, stated that this project is for India Hargett to operate a 
family child care home from her residence at 745 S. Grand Avenue. The applicant proposes 
to care for no more than five (5) children. The property is zoned R-lA Low Density Residential 
and a Special Use Permit is required to operate a daycare business. The applicant is present 
to answer any questions that arise and provide a brief presentation.   
  
The applicant, India Hargett, indicated that she is proposing to care for five (5) children from 
Monday thru Friday, 7 a.m. to 6 p.m. She stated she was a former elementary education 
teacher and is hoping to implement a preschool curriculum depending on need. She will also 
be allowed to care for two (2) children before school and two (2) children after school.   
 



RECORD OF PROCEEDINGS 
FORT LUPTON PLANNING COMMISSION 

August 9, 2016 
 

 

2 

The Planning Chair opened the public hearing at 6:03 p.m.  He asked if anyone from the public 
would like to speak on the project. 
 
James Salzman, a long term resident of Fort Lupton resides at 408 Pacific Ave.  He indicated 
he was in support of the daycare business.  He submitted a number of exhibits to the Planning 
Commission which describe the need for more affordable daycare options due to the loss of 
working class wealth.  He urged the Commission to review the documents prior to making a 
decision on the daycare proposal.  
 
Mr. Salzman also urged the Commission to support the Safe Routes to School from Aristocrat 
Ranchettes to 9th Street. The use of sidewalks would allow students to bike to school.  Mr. 
Salzman then excused himself from the meeting.   
 
The Planning Chair closed the public hearing at 6:05 p.m. 
 
Commission Member Bruce Davis asked Mrs. Hargett if she will operate within the pervue of 
the State and who would be caring for the children if she was unable to do so. Mrs. Hargett 
indicated that she is required to obtain a State license to operate a daycare.  If she can’t 
provide daycare, she may notify parents or possibly hire a backup daycare provider to assist.  
Any employee of the business must pass a background check through the State.  
 
Commission Member Dan Parrish inquired about fencing on the property and noted that the 
proximity of Hwy 85 on the west. Mrs. Hargett stated that the property is fenced all along the 
backyard.  
 
Mr. Parrish asked if there were any pets in the house.  Mrs. Hargett indicated that there is 
Pug that is friendly, however she plans to place the pet in the bedroom during daycare hours.     
 
Mrs. Hargett added that the State allows care for two (2) children related to herself before 
obtaining a State license. Currently, she is providing daycare for two (2) nephews.  The State 
will allow up to one (1) more unrelated child until she receives her State license. The 
condition of approval indicated that a State license must be obtained prior to operation.  She 
asked if this will be a concern. 
 
The City Planner indicated that as a condition of approval the Fire and State requirements 
must be met and the licensing is required prior to operation of the business, however she 
would discuss Mrs. Hargett’s question with the Planning Director and the fire department.  
 
It was suggested that the City Attorney be asked if Mrs. Hargett can operate prior to obtaining 
her State license.  
 
The City Planner indicated that written evidence be submitted from the State and the fire 
department that Mrs. Hargett can operate prior to obtaining her license.  
 



RECORD OF PROCEEDINGS 
FORT LUPTON PLANNING COMMISSION 

August 9, 2016 
 

 

3 

It was moved by Bruce Davis to approve Resolution P2016-004 for a Special Use Permit for 
Hargett’s Heroes Daycare.  The motion was seconded by Bush White. 
 
 Motion carried unanimously by voice vote.  
 
P2016-005 Zoning Regulations Amendments to Article II of Chapter 16 
 
The City Planner indicated that due to discrepancies within the Municipal Code, revisions to 
the code were required.  The most affected zoning districts were the Light and Heavy 
Industrial Districts.  The districts do not allow manufacturing, which is the intent of 
industrial zoning and the new amendments allow manufacturing.  Indoor gun ranges would 
be permitted with a special use permit in C-1 General Commercial, C-2 Heavy Commercial,  
I-1 Light Industrial and I-2 Heavy Industrial zone districts.  Outdoor gun ranges would be 
permitted with a special use permit in the Agricultural, Light Industrial and Heavy Industrial 
districts.   
 
Bruce Davis was pleased that these sections of the Code were being updated. 
 
Commission Member Bush White inquired about the differences in the districts. The City 
Planner indicated that C-1 General Commercial was intended for businesses with less traffic 
and explained that Denver Ave and Hwy 52 were zoned C-1 as an example.  She also indicated 
that the Safeway shopping center is in the C-2 Heavy Commercial District which allows for 
the heavier traffic. Ms. Knutson and the Planning Director gave a brief explanation of General 
and Heavy Commercial Districts as well as the Light and Heavy Industrial Districts.  
 
The City Planner indicated that an open house was held to discuss the changes; however, 
there were no attendees from the public.  
 
It was moved by Dan Parrish to approve Resolution P2016-005 for Zoning Regulations 
Amendments to Article II of Chapter 16.  The motion was seconded by Bruce Davis. 
 
Motion carried unanimously by voice vote. 
 
Election Vice-Chairperson 
 
Bruce Davis made a motion to elect Bush White as Vice-Chairperson and Dan Parrish 
seconded the motion.  
 
Motions passed on voice vote. 
 
Upcoming land use applications and updates 
 
Mr. Paul Weber, who was in attendance from the beginning of the meeting approached the 
Planning Commission to inquire about the 2005 Parks and Trails Master Plan.  He was 
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amazed over the plan for trails and indicated that he is an avid runner.  He also noted the 
sidewalks in Fort Lupton are not appealing.  
 
The Planning Chair indicated that he has reviewed the 2005 Plan and the City’s goal is to 
provide sidewalks. With the construction of Wendy’s, sidewalk is being added along Hwy 52, 
which will connect to Pearson Park. Eventually, a trail will be constructed to follow Pearson 
Park to County Road 14. He expressed his plans for proposing an event to be called the 
Pebble Pebble since Boulder does the Boulder Boulder.  He, as well as the other members, 
agreed with Mr. Weber that the sidewalks and trail system is not adequate.    
 
The Planning Director, Todd Hodges, explained that funding has been approved for the trail 
to be constructed from Pearson Park to the Fort on the west side.  All easements for the trail 
have been obtained.  There are also negotiations with the gravel pits to extend the trail to 
County Road 18.   
 
Mr. Hodges also added that the Planning Department is working on updating the master plan, 
parks plan, transportation plan, and then the design standards as a final update.   
 
Mr. Weber inquired on how to keep updated on trail and other planning news.  He was urged 
to join the Planning Commission as there is an opening and it provides for a great 
opportunity to get involved. The Commission thanked Mr. Weber for attending the meeting. 
 
The City Planner, Alyssa Knutson, informed the Planning Commission that a consultant, 
Houseal Lavigne, has been hired to update the Comprehensive Plan and the official kick off 
meeting has been scheduled.  The consultant is based out of Chicago and they are currently 
working on updating Aurora’s Plan.  They have recently completed plans for Windsor and 
Frederick.  The design guidelines, transportation plan and parks and trails plan, are all part 
of the update.  This process will take approximately one year.  The last change to the plan 
was in 2007. Both staff and the Commission discussed community involvement as an 
important aspect to the update.  
 
The City Planner explained that she would like members to fill out a survey for FLURA.  The 
survey is online and hard copies are available at City Hall.  The survey is helping note the 
deficiencies in the City and will help obtain information for the Comprehensive Plan.    
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ADJOURNMENT 
 
It was moved by Bruce Davis and seconded by Bush White to adjourn the August 9, 2016 
Planning Commission meeting at 6:56 p.m. 
 
Motion carried on voice vote. 
 
      
Mari Peña, Planning Technician  
 
Approved by Planning Commission  
 
      
Mike Simone, Chairperson   
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RESOLUTION NO. P2016-006 
 
 
A RESOLUTION OF THE PLANNING COMMISSION OF FORT LUPTON 
RECOMMENDING TO CITY COUNCIL APPROVAL OF THE MOUNTAIN SKY PUD 
DEVELOPMENT PLAN, PRELIMINARY PUD PLAT AND FINAL PUD PLAT – FILING 1 
LOCATED IN THE SOUTH HALF OF THE SOUTHWEST QUARTER OF SECTION 4, 
TOWNSHIP 1 NORTH, RANGE 66 WEST OF THE 6TH PRINCIPAL MERIDIAN, CITY OF 
FORT LUPTON, COUNTY OF WELD, STATE OF COLORADO AND MORE 
SPECIFICALLY AT THE NORTHWEST CORNER OF WELD COUNTY ROAD 29 ½ AND 
WELD COUNTY ROAD 12. 
 

WHEREAS, FL Mountain Sky LLC (“Applicant”) has applied for approval of a PUD 
Development Plan, Preliminary PUD Plat and Final PUD Plat – Filing 1 (collectively, “Application”); 
and  
 

WHEREAS, pursuant to Section 16-45(c)(3) of the Fort Lupton Zoning Regulations, PUD 
development plan applications shall be processed in the same manner as set forth in the Fort Lupton 
Subdivision Regulations; and  
 

WHEREAS, the Planning Commission held a public meeting on September 20, 2016, for the 
purpose of reviewing the Mountain Sky PUD Development Plan, Preliminary PUD Plat for 199 single 
family residential lots and Final PUD Plat – Filing 1 for 44 single family residential lots; and 

 
WHEREAS, after review of the application and consideration of staff comments, applicant’s 

presentation and any public input, Planning Commission finds the request for the Mountain Sky PUD 
Development Plan, Preliminary PUD Plat and Final PUD Plat – Filing 1 conforms with City codes and 
requirements and policies therein; and  

 
WHEREAS, all legal notification requirements have been meet, including publishing the time 

and place of the public hearings in the Fort Lupton Press, posting notice at least fifteen (15) days before 
the hearings on the property, mailing notice to property owners within five-hundred (500) feet of the 
property and to oil and gas lessees on the property; and 
 

NOW THEREFORE BE IT RESOLVED, the Planning Commission has considered the 
application and has taken into consideration staff comments, the applicant presentation, all referral 
comments and any citizen testimony in response to this application. Based upon the review of applicable 
policies and goals in the Fort Lupton Comprehensive Plan, review of the Subdivision and Zoning 
Regulations, and the facts presented on this date, the Planning Commission hereby recommends 
approval of the Mountain Sky Final PUD Plan, Preliminary PUD Plat and Final PUD Plat – Filing 1 for 
a planned unit development located in the South Half of the Southwest Quarter of Section 4, Township 1 
North, Range 66 West of the 6th Principal Meridian, City of Fort Lupton, County of Weld, State of 
Colorado, with the following conditions: 
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I. Prior to recording the Final PUD Plat – Filing 1, applicant shall: 

A. The following note shall be placed on the Final PUD Plat – Filing 1: 

1. Before the 31st building permit is released, Morning Sky Avenue shall be extended 
to Cemetery Road to provide a second access into the development. 

B. Provide a closure report for the Final PUD Plat – Filing 1.  

C. Coordinate with City staff to finalize an onsite and offsite subdivision improvements 
agreement and form of collateral for City Council approval, including, but not limited to: 

1. Irrigation and landscaping materials. 

2. Providing master list of phasing for all off-site improvements for all filings at build 
out. 

D. Update the Declaration of Covenants, Conditions and Restrictions for Mountain Sky and 
the Residential Improvement Guidelines and Site Restrictions for Mountain Sky Home 
Owners Association, in coordination with City staff. 

E. Update the Mountain Sky PUD Development Plan in coordination with City staff.  

F. The comments from United Power must be adequately addressed. 

G. Clearly delineate and label all future right-of-way on the Final PUD Plat – Filing 1. 

H. Submit cash-in-lieu or transfer for approved water shares for 44 lots in Filing 1. 

I. Work with the Public Works Director to finalize the construction documents. 

J. Update the Preliminary PUD Plat and Final PUD Plat – Filing 1 with any redlined changes 
provided by staff or any referral agencies. 

K. Written evidence shall be provided to show that the comments from Public Service 
Company of Colorado have been adequately addressed. 

L. Coordinate with City staff to ensure the development meets the intent of the City of Fort 
Lupton Residential Design Standards. 

II. Prior to any construction or release of building permits: 

A. Any required permits must be obtained from the Colorado Division of Water Resources. 

B. Approval of the use of any ditch or improvements involving any ditch must be provided by 
the ditch company impacted, if applicable. 

C. Written evidence shall be provided to show that the comments from the Fort Lupton Fire 
Protection District have been adequately addressed. 

D. Written evidence shall be provided to show that the comments or any requirements from the 
Colorado Department of Transportation have been adequately addressed. 

E. Written evidence shall be provided to show that the comments from the U.S. Army Corp of 
Engineers have been adequately addressed, if applicable. 



 
 

 
 
 

3 

F. Provide a statement that the comments from Colorado Parks and Wildlife will be taken into 
consideration prior to and during construction. 

G. Attempt in good faith to negotiate impact fees with Weld County School District Re-8 and 
submit written evidence. 

 
DONE THIS 20th DAY OF SEPTEMBER, 2016, BY THE PLANNING COMMISSION FOR THE 
CITY OF FORT LUPTON, COLORADO. 
 
 
 
              
        Chairman  
ATTEST: 
 
 
      
Planning Director           





 
 

MOUNTAIN SKY SUBDIVISION STAFF REPORT 
PPL2016-001 & FPL2016-001 

 

PROJECT DESCRIPTION 

Project Nos.: PPL2016-001 & FPL2016-001 

Project Name: Mountain Sky PUD Development Plan, Preliminary PUD Plat & Final PUD Plat – Filing 1 

Owner’s Name: FL Mountain Sky LLC (“Applicant”) 

Location of Request: South Half of the Southwest Quarter of Section 4, Township 1 North, Range 66 
West of the 6th Principal Meridian and more specifically at the northwest corner of County Road 29 ½ 
and County Road 12 (“Property”). 

The Mountain Sky Subdivision is located directly southeast from the Appel Farms Estates residential 
subdivision, and is located one-half mile south of the Coyote Creek Golf Course. The land surrounding 
the development is comprised of agricultural uses. 

Nature of Request:  

The Applicant has submitted a request for a PUD Development Plan, which includes the submittal of:  

a) Mountain Sky PUD Development Plan for 199 single family residential lots;  
b) Mountain Sky Subdivision Preliminary PUD Plat for 199 single family residential lots; and 
c) Mountain Sky Subdivision Final PUD Plat – Filing 1 to allow 44 single family residential lots. 

Site Size: 77 acres, more or less (Filing 1 contains 30.88 acres, more or less). 13.92 acres of the 
development is reserved for oil and gas facilities in the southwestern corner of the Property. 

Zone District: PUD Planned Unit Development. 

Proposed Use: Single Family Residential. 

Existing Use: Agricultural. 

Hearing Dates: Planning Commission – September 20, 2016 at 6:00 PM; and 
  City Council – October 3, 2016 at 7:00 PM. 

Hearing Location: Fort Lupton City Hall – Council Chambers, 130 S. McKinley Ave., Fort Lupton, Colorado. 

Staff Recommendation: Approval with conditions, as shown on the proposed resolution. 

SUMMARY OF PREVIOUS APPLICATIONS 

On January 20, 2015, the Planning Commission recommended approval of the sketch plat for the 
Mountain Sky Subdivision to City Council (Resolution No. P2015-001);  

https://www.municode.com/library/co/fort_lupton/codes/municipal_code?nodeId=CH16ZO_ARTIIZODI_S16-45PUPLUNDEDI
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On February 2, 2015, City Council approved the Mountain Sky Subdivision Sketch Plat (Resolution No. 
2015R006).  

APPLICATION PROCESS 

The Applicant is requesting approval of:  

1) Mountain Sky PUD Development Plan for a 199 single family residential lot subdivision on 
approximately 77 acres, more or less.  

a. References to the PUD Development Plan establishes the unique regulations and standards 
for development on the Property. This includes, but is not limited to, any deviations from 
the City’s Standards and Specification for Design and Construction of Public Improvements 
and Zoning Regulations. 

2) Mountain Sky Preliminary PUD Plat for 199 single family residential lots on approximately 77 acres, 
more or less; 

a. The Preliminary PUD Plat is treated similarly to a preliminary subdivision plat, which is a 
review of the proposed design and provides comments for revision to a proposed 
subdivision prior to proceeding with the final plat. 

3) Mountain Sky Final PUD Plat – Filing 1 to allow 44 single family residential lots. 
a. The Final PUD Plat is treated similarly to a final subdivision plat, which is intended to provide 

for the review of the final engineering plans, subdivision improvements agreement and 
public land dedications. This document is the final subdivision of lots and is recorded with 
the Weld County Clerk & Recorder. 

PUD development plan applications are to be processed in the same manner as set forth in the Code for 
major subdivisions. The Applicant is applying for concurrent approval of the Preliminary PUD Plat and 
Final PUD Plat – Filing 1, as permitted under Section 17-22(a)(4) of the Subdivision Regulations.  

After required public notice of the preliminary PUD plat and final PUD plat, the Planning Commission 
shall consider the application, referral comments and any public testimony at a public hearing and make 
a recommendation to City Council to approve, approve with conditions or deny the preliminary and final 
plat. The Planning Commission’s comments shall be based on the evidence presented, conformance 
with the Comprehensive Plan and compliance with the City’s standards, regulations and policies.  

The City Council shall then conduct a public hearing and evaluate the preliminary PUD plat and final PUD 
plat, referral agency comments, Planning Commission recommendation and any public testimony, and 
shall approve, conditionally approve, continue for additional information or for further study or deny 
the application based on the evidence presented and compliance with the City’s standards, regulations 
and policies and other guidelines. 

NOTIFICATION REQUIREMENTS 

The Subdivision Regulations require published notice of the hearings in a timely manner prior to the 
hearings. The Planning Commission and City Council hearings were published in the Fort Lupton press on 
September 7, 2016.  

https://www.municode.com/library/co/fort_lupton/codes/municipal_code?nodeId=CH17SU_ARTIIMASU_S17-22PRPL
https://www.municode.com/library/co/fort_lupton/codes/municipal_code?nodeId=CH17SU_ARTIIMASU
https://www.municode.com/library/co/fort_lupton/codes/municipal_code?nodeId=CH17SU_ARTIIMASU_S17-22PRPL
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Notice of the public hearings were posted on the Property on September 2, 2016, pursuant to the 
Subdivision Regulations, which require the Applicant post the Property with notice of the hearings at 
least fifteen (15) days prior to the hearings. 

Notice was mailed to neighbors within five-hundred (500) feet of the Property on September 1, 2016 
and on August 24, 2016 notice was sent via certified mail, return-receipt requested to oil and gas lessees 
on the Property.  

CONFORMANCE WITH CITY STANDARDS, REGULATIONS AND POLICIES  

The area is zoned PUD Planned Unit Development. The objective of a PUD is to provide for the planning 
and development of substantial tracts of land, suitable in location and character for the uses proposed, 
as unified and integrated entities in accordance with detailed development plans.  

The Preliminary PUD Plat is for a 199 single family residential subdivision, which would be the full build 
out of the development. The Final PUD Plat – Filing 1 includes 44 residential lots and is located in the 
northern portion of the larger Mountain Sky Subdivision development area. Future phases of the project 
are delineated on the Preliminary PUD Plat. Mountain Sky Drive is the principal and only street included 
within Filing 1. The street names and layout have been reviewed by the Design Review Team (“DRT”), 
including representatives from the Fire District, Engineering, Public Works and Planning. The street 
layout and street names are acceptable to the DRT. 

The Applicant has submitted the required documents pursuant to the Code. The Preliminary and Final 
Drainage Report have been reviewed by the City Engineer and is acceptable. The construction 
documents have also been reviewed by the City Engineer, which includes a utility plan, erosion control 
plan and grading plan for Filing 1.   

A Declaration of Covenants, Conditions and Restrictions and Residential Improvement Guidelines and 
Site Restrictions have been submitted and are substantially acceptable, however some updates are 
required prior to finalization. 

Pursuant to the Code, a subdivision improvements agreement shall be reviewed by the attorney and 
signed by the Applicant prior to consideration of a final plat by the City Council. Staff is recommending 
that finalization of the subdivision improvements agreement be addressed at a separate meeting of City 
Council to allow for final comments and updates to the agreement. 

The Preliminary PUD Plat and Final PUD Plat – Filing 1 have designated open space, drainage and park 
tracts within the development, which have identified the ownership and maintenance of the tracts.   

In addition to the Preliminary PUD Plat and Final PUD Plat for Filing 1 applications, the Applicant is also 
applying for approval of the PUD Development Plan. All development within a PUD zone district must be 
in accordance with a PUD development plan. PUD development plans shall contain unique district 
regulations that apply to specific parcels of land within a PUD zone district. All provisions of the City’s 
Code and adopted standards and specifications shall apply within PUD zone districts, unless specifically 
modified in the PUD plan. The Applicant submitted a PUD Development Plan, project narrative and 
construction documents that identify where there are deviations from the City’s Code and Standards 
and Specification for Design and Construction of Public Improvements. 
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CONFORMANCE WITH THE COMPREHENSIVE PLAN 

The Fort Lupton Comprehensive Plan designates this area as the Urban Residential land use type. 
Characteristics of the Urban Residential land use type include higher density neighborhoods that are 
primarily residential but may include complementary commercial and recreational uses. A mixture of 
housing types is present including single-family homes, townhouses, and multi-family homes. Urban 
Residential areas should be located close to major arterials and transit systems, bounded by major 
streets with direct connection to work, shopping and leisure activities. Neighborhoods should be 
internally served by a system of collector and local streets, as well as sidewalks and pedestrian/bike 
paths.  

The proposed development will include lots that are smaller than required in the R-1 Low Density 
Residential zone district, which will ensure a higher density, as intended by the Urban Residential land 
use type. The Mountain Sky Subdivision is adjacent to County Road 12, County Road 29 ½ and County 
Road 29 right-of-way, all of which are designated as collectors in the Transportation Plan for the City. 
Additionally, the Fulton Ditch is located directly south of the Property, which is designated as a future 
trail in the Transportation Plan and the Fort Lupton Parks and Trails Master Plan. There are attached 
sidewalks proposed throughout the development, a tot lot located within Tract J, and 17.15 acres of 
open space/parks designated within the community (31.07 acres including oil and gas development 
area). There are meandering sidewalks planned along County Road 29 ½ and County Road 12 and 
additional trails located along the northern portion of the development. 

The Property is split between Growth Tier One (priority growth area) and Growth Tier Two (secondary 
growth boundary), as defined in the Comprehensive Plan. Growth Tiers are based on the proximity of 
infrastructure.  

REFERRALS 

Referrals were provided to the list below. Any comments received are enclosed with the Planning 
Commission packet. 

Ci ty Engineer/Public Works Director Ci ty Attorney Pol ice Chief 

Ci ty Clerk Bui lding Inspector Recreation Manager 

Zoning Compliance OMI GIS Specialist 

Finance Director Fort Lupton Fire Protection District CDOT 

Colorado DRMS Colorado Parks and Wildlife Army Corps  of Engineers 

United Power Comcast CenturyLink 

Xcel  Energy Postmaster Weld County Department of Planning 
Weld County Department of Public 
Health & Environment Weld County  School District Re-8 Ful ton Ditch Company 

Bui ldings & Grounds Department 

 

For more information on this development, please refer to the Planning Commission packet provided. 
Additional documents are available for review at the Fort Lupton City Hall. 

 

http://www.fortlupton.org/DocumentCenter/View/231
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SUBDIVISION IMPROVEMENTS AGREEMENT

THIS AGREEMENT, made and entered into by and between the City of Fort Lupton, County of
Weld, State of Colorado, hereinafter called "City" and FL Mountain Sky, LLC, a Colorado
limited liability company, hereinafter called "Developer".

WITNESSETH:

WHEREAS, Developer is the owner of real property in the City of Fort Lupton, County of Weld,
State of Colorado, as described in Exhibit "A" attached hereto, and by this reference made a part
hereof.

WHEREAS, it is provided by  resolution of the City  Council of Fort Lupton that where
designated the Developer shall have entered into a written agreement with the City to install public
and/or private improvements, and to deed land for public purposes or right-of-way.

NOW, THEREFORE, in consideration of the foregoing, the parties hereto promise, covenant,
and agree as follows:

1. Engineering Services. Developer shall furnish, at its own expense, all engineering and other
services in connection with the design and construction of the improvements described and
detailed on Exhibit "B" attached hereto, and by this reference made a part hereof.

2. Drawings and Estimates.  The Developer shall furnish drawings and cost estimates for all
improvements described and detailed on Exhibit "B" for approval by the City. Upon request
the Developer shall furnish one set of reproducible "as built" drawings and a final statement
of construction costs to the City.

3. Construction. Developer shall furnish and construct, at its own expense and in accordance
with drawings and materials approved by the City, the improvements described and detailed
on Exhibit "B".

4. Time for Completion.  Improvements shall be completed according to the terms of this
agreement within "construction completion date" appearing in Exhibit "B". The City may for
good cause, grant extension of time for completion of any part or all of improvements
appearing on said Exhibit "B".  Any extension of time shall be in written form only.

5. Guarantee of Compliance.   Developer shall furnish to the City a cash escrow deposit or
other acceptable collateral, releasable only by the City, to guarantee compliance with this
agreement.  Upon completion of said improvements constructed according to the terms of
this agreement, the collateral shall be released. Completion of said improvements shall be
determined solely by the City, and a reasonable part of said collateral may be retained to
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guarantee maintenance of public improvements for a period of one year from the date of
completion.

6. Acceptance and Maintenance of Public Improvements. All improvements designated
"public" on Exhibit "B" shall be public facilities and become the property of the City or other
public agencies upon acceptance.   During the period of one year from and after the
acceptance of public improvements, the Developer shall, at its own expense, make all needed
repairs or replacement due to defective materials or workmanship which, in the opinion of
the City, shall become necessary. If, within ten days of written notice to the Developer from
the City requesting such repairs or replacements, the Developer shall not have undertaken
with due diligence to make the same, the City may make such repairs or replacements at the
Developer's expense. In the case of an emergency such written notice may be waived.

7. Successors and Assigns.   This agreement shall be binding upon the heirs, executors,
personal representatives, successors, and assigns of the Developer, and shall be deemed a
covenant running with the real property as described in Exhibit "A" attached hereto.

8. Improvements and Dedication.  The undersigned Developer hereby agrees to provide the
following improvements, and to dedicate described property.

A. Improvements. Designate separately each public and private improvement.

Public Improvements:

Completion of Phase I on-site improvements for the Mountain Sky Subdivision shall 
include:

Construction of sanitary sewer from point of connection north of the northeast corner
of the site to south side of CR 29 ½ including stubouts for extension into future
filings.
Construction of a water main extension along the Mountain Sky Drive south to
County Road 29 ½ including stubouts for extension into future filings.
Construction of a water main within County Road 29 ½ to the existing water main
located near the water tank.
Construction of a bypass drainage swale along the north property line from CR 29
east to CR 29 ½ including a partial box culvert for CR 29 ½.
Construction of onsite storm sewer system within Filing No. 1including stubouts for
extension into future filings.
Construction of internal roadways within Filing No.1 including streetscape, signage
and striping.
Construction of one-half street section for CR 29 ½ along frontage for Filing No.
1including streetscape improvements, signage, striping, barriers, and lane transitions
to align with existing 24 feet wide gravel road.
Construction of a park and open space within Filing No. 1including associated trails
and landscape amenities.
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See Exhibit “B” for description, estimated quantities and estimated construction

costs.

The improvements shall be constructed in accordance with all City requirements and
specifications in accordance with the approved plans and time schedule as indicated in
Exhibit "B".

B. Public dedication of land for right-of-way purposes or other public purpose. Upon
approval of this agreement by the City Council of Fort Lupton, the Developer hereby agrees
to convey by warranty deed to the City of Fort Lupton the following described land for right-
of-way or other public purposes:

All right-of-ways and associated land for other public purposes was dedicated and conveyed
to the City by warranty deed with the recording of the Final Plat for the Mountain Sky
Subdivision as filed for record in the Office of the Weld County Clerk and Recorder in the
State of Colorado on the day of , .

FL Mountain Sky, LLC

Developer

By:
Gene Osborne., Manager

By:
Name, Title

The foregoing instrument was acknowledged before me this day of ,
2016, by .

My commission expires:

Address:
Notary Public
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APPROVED  BY resolution  at the meeting  of the Fort Lupton City Council,     this
day of                         , 2016.

Collateral to guarantee compliance with this agreement and construction of public improvements 
shall be required in the amount of $                              . No Building Permits shall be issued
until said collateral is furnished in the amount required and in a form acceptable to the Fort Lupton
City Council.

FORT LUPTON CITY COUNCIL
ATTEST: WELD COUNTY, COLORADO

Chairman
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EXHIBIT A

Legal Description: See subdivision plans.

EXHIBIT B

Public Improvements: Street Name/s

Description Est. Quantity Est. Unit Cost Est. Construct. Cost

See engineers cost estimate attached.

Construction Completion Date:

Initials or signature of Developer:
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DECLARATION  OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR 
MOUNTAIN SKY 

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR MOUNTAIN 
SKY  ("Declaration") is made and entered  by F L  M O U N T I A N  S K Y ,  L L C ,  as of  ____________, 
2016 ("Effective Date").  Capitalized terms used in this Declaration have the meanings set forth further 
in this Declaration. 

SUMMARY OF DEVELOPMENT 

A.         Declarant is the owner  of that certain  real property  in the City  of Fort Lupton, County  of 
Weld,  State  of  Colorado, which  is  legally  described on  Exhibit  A,  attached  hereto  and  incorporated 
herein by this reference (the "Property," as hereinafter more fully defined);  and 

B.         Declarant desires  to subject  and  place  upon  the  Property  certain  covenants, conditions, 
easements,  architectural  guidelines,  reservations,  rights-of-way,  obligations,  liabilities    and   other 
provisions and restrictions, for  the development, improvement, use, operation, maintenance, repair  and 
enjoyment of the Property,  that run with the land. 

C.        This  Declaration does  not  create  a  Common  Interest  Community  (as  defined   by  the 
Colorado Common Interest  Ownership Act  at C.R.S.  § 38-33.3-103(8)). Therefore, this Declaration is 
not governed by the Colorado Common Interest  Ownership Act. 

D.         Declarant imposes  the covenants, conditions, restrictions and easements set forth  in this 
Declaration on the Property, and pursuant  to C.R.S.  § 32-1-1004, Declarant empowers the Home Owners 
Association with  authority   to  furnish   covenant   enforcement and  design  review   services  for  the  Property, 
usmg revenues  that are derived  from the Property,  as more fully set forth in this Declaration. 

E.  Declarant  reserves   the  right   to  add   additional  real  property   to  this   Declaration  by 
recording  a Supplemental Declaration. 

F. The  statements in this Summary of Development have  the same  binding  effect  as if set 
forth in the Declaration. 

DECLARATION 

NOW, THEREFORE, Declarant declares  that the Property,  and all property  that becomes  subject 
to this Declaration in the manner  hereinafter provided,  is subject to this Declaration and shall be owned, 
held, conveyed, encumbered, leased,  improved, used, occupied, enjoyed, sold, transferred, hypothecated, 
maintained and altered  subject  to the terms contained in this Declaration. The terms of this Declaration 
touch  and  concern  the  Property,  and  (a) run  with  the land,  (b)  benefit  and  burden  the  Property  as an 
equitable servitude, (c) bind  all Persons  having  or acquiring any interest  in the Property  or any part of 
the  Property,  (d)  inure  to the benefit  of and  bind  every  part  of the  Property  and  every  interest  in  the 
Property,   and  (e)  inure  to  the  benefit  of  and  are  enforceable by  Declarant, its  Affiliates,   the  Home 
Owners Association,  and their respective designees, assigns  and successors  in interest. 
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ARTICLE 1.  DEFINITIONS 

The following words and phrases as used in this Declaration have the meanings set forth below. 
Other terms in this Declaration may be defined in specific provisions of this Declaration and have the meaning 
assigned by such definition. 

Section 1.1 Defined Words and  Phrases. 

1.1.1 "Adjacent Properties" has the meaning given to that term in Section 12.1. 

1.1.2       "Affiliate" means  any Person  that,  directly  or  indirectly,  is in  control  of,  is 
controlled by or is under common control with the Person for whom an affiliate is being determined. For 
purposes hereof, control of a Person means the power, direct or indirect, to (i) vote 20% or more of the 
ordinary  voting  power  of  such  Person,  or  (ii)  direct  or  cause  the direction  of  the management  and 
policies of such Person whether by contract or otherwise, and either alone or in conjunction with others. 

1.1.3       "Applicable Laws"  means the laws, orders, ordinances,  regulations,  rules and 
statutes of all federal,  state and local,  jurisdictions  having  authority  over  the Property,  including  the 
City, the Home Owners Association, County, and any other statutory created governing body including, 
without limitation, associations. 

1.1.4       "ARC" means the Architectural  Review  Committee,  which shall be appointed 
by the Declarant  during  the Declarant  Development  Period  (as defined  in Section  1.1.11),  and  upon 
expiration  of the Declarant  Development  Period,  appointed  by the Home Owners Association,  all as 
provided  in Section 3.1 of this Declaration. The ARC shall review, consider and approve, or disapprove, 
requests for architectural approval, as more fully provided in this Declaration.   To the extent (i) the Person 
with the authority  to  appoint  the  ARC,  as  provided  in  Section  3.1,  has  delegated,  in  writing,  some  
or  all architectural  authority,  to one or  more other  Persons,  or (ii)  a representative  or committee  has 
been appointed by the ARC to act on its behalf, as provided in Section 3.3.4, then the actions of such 
Person, representative or committee shall be deemed to be the actions of the ARC. 

1.1.5       "Benefited Parties" means Declarant, the Home Owners Association, the ARC 
and each of their respective parents, subsidiaries, and Affiliates and each of their agents (including, but 
not limited to, any representative or committee appointed by the ARC or the Home Owners Association 
and any member of any such committee),  directors,  employees,  members,  managers,  officers,  partners,  
and shareholders,  and their respective heirs, successors, and assigns. 

1.1.6       "Builder" means  (i)  any  Person  who  acquires  one  or  more  Lots  or  Parcels 
within the Property for the purpose of constructing a building thereon for subsequent sale, and/or rental, 
or (ii) any Person who is designated by Declarant as a "Builder." 

1.1.7       "Claims" means any and all causes of action, claims, costs, damages, expenses, 
liabilities,  and  other  claims.    Notwithstanding  anything  contained  herein  to  the  contrary,  however, 
whenever the same are used in Article 10, the term "Claim" of "Claims" shall have the meaning set forth in 
Section 10.1.4. 
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1.1.8       "Commercial Unit" means a structure constructed  on a Lot for commercial or 
retail  purposes  and  "for   rent"  multi-family   housing   projects   that  may  consist  of  apartments   or 
townhomes. 

1.1.9  "County" means Weld County, Colorado. 

1.1.10     "Declarant" means Liberty Savings Bank, FSB, an Ohio for profit corporation 
and Platte Basin Consultants,  Inc., a Colorado corporation,  and/or any other Person to whom Declarant 
assigns one or more of Declarant rights under this Declaration (which assignment will only be the extent 
of Declarant  rights  to which  such assignee  succeeds),  provided,  that no assignment  of any Declarant 
rights will be effective unless such assignment is duly executed by the assignor Declarant and recorded in 
the Recorder's Office. 

1.1.11    "Declarant Development Period" means the period of time commencing on 
recordation of this Declaration in the Recorder's  Office, and expiring the first to occur of: (a) fifty (50) 
years after recording  of this Declaration,  or such shorter period as deemed  necessary  by Declarant  to 
comply with Applicable Laws, or (b) the date of conveyance of all the Lots to the first Owners thereof 
other than:  (i) the Declarant; or (ii) any Builder; or (iii) any other Person who acquires one or more Lots 
for the purpose of constructing at least one Commercial Unit or Residential Unit on each such Lot. 

1.1.12  "Declaration"  means  this  Declaration  of  Covenants,  Conditions  and 
Restrictions for Mountain Sky, as amended from time to time. 

1.1.13  "Development Rights" means the rights reserved to Declarant in Section 9.I. 

1.1.14     "District   Property"  means   any  real  or  personal  property,   including   any 
infrastructure  or other Improvements,  owned, leased or being constructed  by or on behalf of the Home 
Owners Association.  Notwithstanding anything to the contrary, including the location of the Property 
within the Property, the Property shall not be subject to this Declaration. 

1.1.15     "Established Drainage Pattern" means the drainage pattern that exists at the 
time of the overall  grading  of any Lot which  may be reflected  on a grading  plan or an as-built  civil 
engineer plan for such Lot. 

1.1.16     "Fees"  means, collectively,  (i) any type of charge for any services or facilities 
provided  by or through  the H o m e  O w n e r s  A s s o c i a t i o n , or (ii) any charges  imposed  by the 
Home Owners Association for the Services. 

1.1.17  "Fines" means any monetary penalty imposed by the Home Owners Association 
or the ARC 

against an Owner due to a Violation of the Governing Documents by such Owner or any Occupant. 

1.1.18     "Governing Documents" means this Declaration, the Guidelines, the Rules and 
Regulations and any other documents, rules, regulations or guidelines now or hereafter adopted by or for 
the Home Owners Association or ARC , as may be amended and supplemented from time to time. 
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1.1.19     "Guidelines" means the guidelines as amended from time to time, and further 
described in Section 3.3. 

1.1.20    "Improvements" means all improvements,  structures, buildings, and any all 
landscaping features,  buildings, outbuildings,  geothermal  systems, solar systems, swimming  pools, hot 
tubs, satellite dishes, tennis courts, patios, patio covers, awnings, solar collectors, painting or other finish 
materials  on  any  visible  structure,  additions,  walkways,  sprinkler  systems,  garages,  carports,  roads, 
driveways,  parking  areas,  fences,  gates,  basketball  backboards  and  hoops,  swing  sets  or  other  play 
structures,  screening  walls, retaining  walls, stairs, decks, fixtures,  painting of any exterior  surfaces of 
any  visible   structure,   additions,   walkways,   outdoor   sculptures   or  artwork,   landscaping,   hedges, 
windbreaks, plantings, trees, shrubs, flowers, vegetables, sod, gravel, bark, exterior light fixtures, poles, 
signs, exterior tanks, and exterior air conditioning, cooling, heating and water softening equipment. 
Improvements  includes,  without  limitation,  all initial  Improvements  constructed  on  any  Lot  and  all 
subsequent changes, modifications, alterations or adjustments to any previously approved Improvement, 
including any change of exterior appearance, color, or texture, other than any changes, modifications, 
alterations or adjustments to the interior of a Unit. Improvements do not include any District Property. 

1.1.21     "Lot" means any Parcel of real property within the Property that is described on a 
recorded plat as a lot or is otherwise designated on a recorded plat as a separate Parcel upon which a 
Residential  Unit or Commercial  Unit may be constructed,  and includes  all Improvements  that may be 
made to such Parcel from time to time including, but not limited to, any Unit that may be constructed on 
such Parcel. 

1.1.22     "Home Owners Association" means Mountain Sky Home Owners Association.  
In addition to the authority  to  provide  the  Services,  the  Home Owners Association  has  such  other  
authority  with  respect  to  the provision  of the Services,  as may be permitted  by the Special  District  
Act, C.R.S.  32-1-101  et seq., including  but  not limited  to the right  to adopt  rules  and regulations,  
fees,  rates,  tolls,  penalties  and charges, and undertake enforcement actions. 

1.1.23    "Mortgage" means any mortgage or deed of trust or other similar security 
instrument, given voluntarily by the Owner of a Lot, encumbering  the Lot to secure the performance of 
an obligation or the payment of a debt and which is to be released upon performance of the obligation or 
payment of the debt. 

1.1.24  "Notice of Completion" means the notice described in Section 3.7. 

Section 3.9. 
1.1.25  "Notice  of  Noncompliance" means the  notice sent by the ARC described  in 

1.1.26  "Notice of Violation" has the meaning given to that term in Section 7.4.3. 

1.1.27     "Occupant" means any Person, other than Declarant,  Declarant's Affiliates,  a 
Builder, the Enforcement Committee, and the Home Owners Association, from time to time that uses or 
occupies any portion of a Lot or Unit under an ownership right or any lease, sublease, license or concession 
or other use and occupancy agreement, any guests and invitees of any Owner or Occupant and any other 
Person that uses any portion of the Property. 
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1.1.28     "Owner" means  each  fee  simple  title  holder  of  a  Lot  or  Unit,  including 
Declarant,  Declarant's Affiliates  and/or, any Builder,  but does not include  a Person having a security 
interest in a Lot or Unit, including, without limitation, a Mortgagee. If there is more than one fee simple 
holder of title, "Owner" includes each such Person, jointly and severally. 

1.1.29     "Parcel"  means  any  portion  of  real  property  within  the  Property  that  is 
described on a recorded  plat that may be sold or conveyed  without violation of Applicable Laws, and 
includes all Improvements  that may be made to such parcel from time to time including, but not limited 
to, any Unit that may be constructed on such parcel. 

1.1.30     "Person" means a natural person, a corporation,  a limited liability company, a 
partnership,   a  trust,  a  joint  venture,  an  unincorporated   association,   or  any  other  entity  or  any 
combination thereof and includes each Owner, Declarant, Declarant's Affiliates, the Builders, the ARC, 
and the Home Owners Association. 

1.1.31     "Plans and   Specifications"  means  complete  plans  and  specifications   of  a 
proposed Improvement, in the requisite number and format, and containing such information as required 
by the Guidelines  and/or Rules and Regulations,  and any other information  and materials  as may be 
required  by the ARC.   By way of example,  the Guidelines  and/or Rules and Regulations  may require 
plans   and  specifications   to  show   exterior   design,   height,  materials,   color,   and  location   of  the 
Improvement, plotted horizontally and vertically, location and size of driveways, location, size, and type 
of landscaping, fencing, walls, windbreaks and grading plan. 

1.1.32    "Property" means the real estate described on the attached Exhibit A, as 
supplemented  and amended from time to time, as the same may now or hereafter be improved,  and as 
the Declarant  or  a Builder  may  now  or hereafter  subdivide  or re-subdivide,  or  any portion  thereof, 
provided,  however,  Property  does  not include  any property  that has  been  withdrawn  as provided  in 
Section 11.7 or any District Property. 

1.1.33  "Property Risks" has the meaning given to that term in Section 12.1. 

1.1.34     "Recorded Covenants" means any covenant recorded in the Recorder's Office 
encumbering  any portion of the Property, by way of example, and not by limitation,  any declaration of 
covenants,  any public improvement  fee covenants,  any associations,  any use restrictions  or any other 
type of covenant that has the intent of a covenant that runs with the land. 

1.1.35  "Recorder's Office" means the Clerk and Recorder's Office for Weld County. 

1.1.36     "Residential Unit" means a residential dwelling constructed on a Lot within the 
Property,   specifically   including,   but  not  limited   to,  a  detached   home,   an  attached   home  or   a 
condominium  unit or other separate living unit within a multi-family home, but excluding  multi-family 
projects with "For Rent" units. 

1.1.37     "Rules   and   Regulations" means  rules  and  regulations  concerning,  without 
limitation, (i) the appointment of members to the ARC and any established enforcement committee (the 
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"Enforcement Committee"), (ii) the use of the Property,  (iii) certain  use restrictions  on Residential 
Units  or  Commercial  Units,  (iv)  other  restrictions  governing  the conduct  of  Owners,  (v)  rules  and 
regulations specific to Residential Units and/or (vi) rules and regulations specific to Commercial  Units, as 
such rules and regulations  are adopted initially  by Declarant  or the Home Owners Association  and as 
may be amended from time to time.  The Rules and Regulations are binding upon all Owners and Occupants. 

1.1.38    "Services" means the services that the Home Owners Association is empowered 
to provide pursuant  to C.R.S.  §32-1-1004,  as amended,  and other provisions  of Title 32 of C.R.S.,  as 
amended, including but not limited to covenant enforcement and design review services. 

1.1.39    "Special Declarant Rights" means rights which only Declarant has the right to 
exercise as enumerated in this Declaration, unless assigned by Declarant. 

1.1.40    "Supplemental Declaration" means  any  supplement  to this  Declaration  that 
amends  this  Declaration,  or  adds  or  withdraws  real  property  to the Property  and is recorded  in  the 
Recorder's Office. 

1.1.41    "Tract" means any parcel of real property within the Property that is described 
on a recorded plat as a tract and that is not District Property. 

on a Lot. 
1.1.42  "Unit" means a Residential  Unit or Commercial  Unit that may be constructed 

1.1.43    "Violation" means (a) an Improvement  that has been installed  or constructed 
without  obtaining  the ARC's  approval,  (b)  an Improvement  that  was  not installed  or constructed  in 
substantial compliance with the approval that was granted by the ARC, or (c) any other violation of the 
Governing Documents by an Owner or Occupant. 

Section 1.2  Incorporation of Recitals. 

The recitals are incorporated into this Declaration by this reference. 

ARTICLE 2. HOME OWNERS 

ASSOCIATION Section  2.1 Authority. 

Declarant  delegates  certain  governance  matters  to the Home Owners Association.  Declarant,  
through  this  Declaration,  grants  authority  to the Home Owners Association  to act on  behalf  of  
Declarant  for  certain  matters specifically set forth in this Declaration, including implementing this 
Declaration. 

ARTICLE 3. ARCHITECTURAL REVIEW 

Section 3.1 Composition of Architectural Review Committee. 

The  ARC  will  consist  of  three  (3) or  more  Persons  unless  the  Person  with  the  authority  to 
appoint  the members of the ARC has delegated  some or all of the architectural  authority  pursuant  to 
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Section 3.2.  The Declarant has the authority to appoint and remove the members of the ARC, and/or to 
delegate some or all architectural authority (as provided in Section 3.2 hereof) during the Declarant 
Development Period.  After expiration of the Declarant Development Period,  the governing board of the 
Home Owners Association has the authority  to serve as, appoint and remove  the members  to the ARC, 
and/or to delegate some or all architectural authority (as provided in Section 3.2 hereof).  The appointments 
of all then-current members of the ARC who were appointed by the Declarant shall automatically terminate 
on the date which is thirty (30) days after expiration of the Declarant Development Period. 

Section 3.2  Delegation of Authority. 

The Person with the authority to appoint the members of the ARC, as provided in the preceding 
Section  3.1,  shall have  the right  and  authority  to:   (i) delegate,  in writing,  some or  all architectural 
authority to one or more other Persons, including one or more management companies or Home Owners 
Association or other district(s), such as by entering into intergovernmental  agreement(s) or other document(s) 
or agreement(s); and (ii) withdraw, in writing, any delegated authority. 

Section 3.3  Architectural Review Requirements; Authority of ARC 

3.3.1       Subject   to  the   provisions   of   this  Declaration,   no   Improvement   may   be 
constructed, erected, placed, altered, planted, applied, installed or modified, upon any Lot, unless the 
Improvement   is  in  full  compliance   with  all  provisions   of  the  Governing   Documents.     Prior  to 
constructing,  erecting,  placing,  altering,  planting,  applying,  installing  or  modifying  an  Improvement 
upon any Lot, the Owner of the Lot must submit Plans and Specification  of the proposed Improvement 
to the ARC for review and consideration, and then receive approval in writing from the ARC, all in accordance  
with the Guidelines  and/or Rules and Regulations.  An Owner  may designate  in writing a Person other 
than Owner to submit Plans and Specifications  as a co-applicant with Owner. 

3.3.2       The ARC shall endeavor  to exercise its judgment in an attempt to provide for 
each  proposed   Improvement   to  generally   harmonize   with  the  existing   surroundings,   residences, 
landscaping and structures.   Neither the Declarant nor ARC will review or approve any proposed 
Improvements  regarding  whether  the same complies  with  Applicable  Laws.    Rather,  as provided  in 
Section   3.3.3,   below,   Owner   is  required   to   submit   proposed   Improvements   to  the   applicable 
governmental  entities  for  approval  and a determination  of compliance  with  Applicable  Laws.   In its 
review  of  the  Plans  and  Specifications,  the  ARC  may  require,  as  a condition  to its considering  an 
approval  request,  that the Owner  pay Fees and reimburse  the ARC for  the expenses  incurred  in the 
process of review and approval or disapproval of the Plans and Specifications. 

3.3.3        In addition to the foregoing review and approval, and notwithstanding anything 
to the contrary  in  this  Declaration,  prior  to  the construction,  erection,  addition,  deletion,  change  or 
installation, of any Improvement, Owner must obtain the approval of all governmental entities with 
jurisdiction there over, and issuance of all required permits, licenses and approvals by all such entities. 
Owner is solely responsible for compliance with Applicable Laws. 

3.3.4       The ARC may, at any time, appoint a representative  or committee to act on its 
behalf.    During the Declarant Development  Period, the Declarant may contract with the Home Owners 
Association in order for the Home Owners Association to provide the architectural review services.     If 
so, then the actions of 
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such representative  or committee,  or the Home Owners Association, as applicable, shall be the actions of 
the ARC. However, if such a representative  or committee is appointed, then the ARC shall have full 
power over such representative or committee, including the power to at any time withdraw from such 
representative or committee, any authority to act on behalf of the ARC, and the power to at any time remove 
or replace such representative or committee. 

Section 3.4  Guidelines. 

If the Guidelines  conflict with this Declaration,  this Declaration controls.   The Guidelines  bind 
the Property  and each Owner.     The Declarant,  the Home Owners Association or the ARC with the prior, 
written approval of the Person who then has the authority to appoint the ARC, as provided in Section 3.1 
of this Declaration, may promulgate, adopt, enact, modify, amend, repeal, and re-enact, architectural 
standards, rules,  regulations  and/or  guidelines,  regarding  architectural  matters  and  matters  incidental  
thereto (collectively  the  "Guidelines").   The  Guidelines  may  include,  without  limitation:    clarification  
of designs   and   materials   that   may   be   considered   in   architectural   approval   and  requirements   for 
submissions,  procedural  requirements,   and  specification  of  acceptable   Improvements   that  may  be 
installed  without  prior  review  or  approval.    The  Guidelines  may  permit  the Home Owners Association  
to  send demand letters and notices, levy and collect Fees, Fines and interest, and negotiate, settle and/or 
take any other actions with respect to any violation or alleged violation of any of the Governing Documents.   
In addition, the Guidelines  may provide for blanket approvals, interpretations,  or restrictions.   By way of 
example, and not by way of limitation, the Guidelines may state that a certain type of screen door will be 
acceptable  and  will  not  require  approval,  or  may  state  that  only  one  or  more  types  of  fences  are 
acceptable and no other types will be approved.  All Improvements proposed to be constructed, erected, 
placed, altered, planted, applied, installed or modified,  upon any Lot by any Owner shall be done and 
used in accordance with the Guidelines and this Declaration.   The Guidelines (as amended from time to 
time  in  accordance  with  their  terms)  shall  not  be  recorded  against  the  Property  but  are  hereby 
incorporated into this Declaration as if fully set forth herein. 

Section 3.5  Procedures. 

The   ARC   will  review   and   approve   in  wntmg   (which   may   be  with   conditions   and/or 
requirements), or disapprove, each request for architectural approval within forty-five (45) days after the 
complete submission to the ARC, along with receipt acknowledgement by the ARC, of the Plans and 
Specifications and other materials and information which the ARC may require in conjunction  therewith 
in  accordance   with  the  design  review  procedures   set  forth  in  the  Guidelines  or  the  Rules  and 
Regulations.   If the ARC fails to review and approve in writing (which may be with conditions  and/or 
requirements),  or disapprove,  a request for architectural  approval  within forty-five  (45) days after the 
complete  submission  of  the  Plans  and  Specifications   and  other  information  requested  with  respect 
thereto, such request is deemed approved by the ARC. 

Section 3.6  Vote. 

The  affirmative,  majority  vote  of  the present  members  of  the ARC  is  required  for  approval 
(which may be with conditions and/or requirements) of each matter, unless the Person with the authority 
to appoint  the ARC,  as provided  in Section  3.1,  has delegated,  in writing,  some or  all architectural 
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authority, to one or more other Persons or the ARC has appointed a representative  or committee  to act 
for it, in which case the decision of such Person, representative or committee shall control. 

Section 3.7  Prosecution of Work  After  Approval. 

After   approval   (which   may   be   with   conditions   and/or   requirements)   of   any   proposed 
Improvement,  Owner is required  to complete and construct  the Improvement  promptly  and diligently, 
and in complete conformity  with all conditions  and requirements  of the approval and any provision of 
the  Guidelines  relating  to  construction.     Except  for  Declarant  or  Declarant's  Affiliates,  failure  to 
complete the proposed Improvement within one (1) year after the date of approval of the application (the 
"Completion Deadline"), or to complete the Improvement in complete conformance with the conditions 
and requirements of the approval, constitutes noncompliance with the provisions of this Declaration; 
provided, however, that the ARC may grant extensions of time for completion of any proposed Improvements, 
either (a) at the time of initial approval of such Improvements,  or (b) upon the request of any  Owner,  
provided  such  request  is  delivered  to the  ARC  in  writing;  provided  that  the  Owner  is diligently  
prosecuting  completion  of the subject Improvements  or other good cause exists  at the time such request 
is made. 

Section 3.8  Notice of Completion. 

Upon the completion of any Improvement, Owner will submit a written "Notice of Completion" 
to the ARC on forms provided by the ARC.  Until the date of receipt of such Notice of Completion, the 
ARC shall not be deemed to have notice of completion of any Improvement for which approval (which 
may be with conditions and/or requirements) has been sought and granted as provided in this Article. 

Section 3.9  Inspection of Work. 

The ARC, or its duly authorized representative, has the right to inspect any Improvement at any 
time, including prior to or after completion,  to determine  whether or not the proposed Improvement  is 
being completed or has been completed in compliance with the approval granted pursuant to this Article. 
However, such right of inspection shall terminate ninety (90) days after the ARC has received a Notice 
of Completion  from the applicant and no action has been initiated  by the ARC. The 90-day period to 
perform inspections  after the ARC has received a Notice of Completion  does not apply to or limit the 
right or authority of the Home Owners Association, Enforcement Committee or ARC to require compliance 
with the Improvement  review  and approval  process  as set forth in this Declaration  and the Guidelines,  
or the right or  authority  of  the Home Owners Association  or Enforcement  Committee  to enforce  this 
Declaration,  the Guidelines, or any Rules and Regulations, including but not limited to the requirements 
pertaining to the maintenance of Improvements. 

Section 3.10  Notice of Noncompliance. 

If, as a result of inspections  or otherwise,  or following  receipt of a Notice of Completion,  the 
ARC determines  that any Improvement  has been constructed  without obtaining  all required  approvals 
(which may be with conditions  and/or requirements),  or was not constructed in substantial compliance 
with the approval that was granted, or has not been completed by the Completion Deadline (except 
landscaping,  as provided  below),  subject  to any extensions  of  time  granted  pursuant  to Section  3.7 
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hereof,  then  the  ARC  will  notify  the  applicant  in  wntmg  of  the  non-compliance,   specifying  the 
particulars of the noncompliance ("Notice of Noncompliance"). 

Section 3.11 Correction of Noncompliance. 

If  the  ARC  determines  that  a  non-compliance  exists,  the  Person  responsible  for  such  non- 
compliance must remedy or remove the same, and return the subject property or structure to a condition 
acceptable to the ARC, within the period specified in the Notice of Noncompliance.   If such Person does 
not comply with the Notice of Noncompliance  by amending the condition  within the period specified, 
the ARC may submit the Notice of Noncompliance  to the Home Owners Association for enforcement.   
The Home Owners Association  may  at  its  option,  record  a  notice  of  non-compliance  against  the  Lot  
on  which  the  non- compliance exists, may impose Fees, Fines, penalties and interest, may remove the non-
complying Improvement,  or may otherwise remedy the non-compliance,  and the Person responsible for 
such non- compliance  shall reimburse  the Home Owners Association,  upon  demand,  for  all costs  and 
expenses,  as well  as anticipated costs and expenses, with respect thereto. 

Section 3.12  Cooperation. 

The ARC has the right and authority to enter into agreements and otherwise cooperate with any 
architectural review or similar committees,  any Home Owners Association or other districts, or one or more 
boards or committees  that  exercise  architectural  or  design  review  functions,  or  any  other  Person,  in  
order  to increase  consistency  or  coordination,  reduce  costs,  or  as  may  otherwise  be  deemed  appropriate  
or beneficial  by  the  ARC.     Cooperation   may include,   without  limitation,   collection,   payment,   and 
disbursement of Fees, Fines or charges. 

Section 3.13 Access Easement. 

The Declarant hereby reserves, and each Owner hereby grants, to the ARC, the Home Owners 
Association, and  the Person  who  then  has  the  authority  to  appoint  the  ARC,  as provided  in Section  
3.1  of  this Declaration, including the agents, representatives,  employees and contractors of the ARC, Home 
Owners Association and each such Person on, over, under and across each Lot and each of them, 
excluding  any habitable structure  and  the  interior  of  any  residence  thereon,  easements  for  performing  
any  of  the  actions contemplated in the Governing Documents, including inspections and enforcement of 
each of the terms and provisions of the Governing Documents.   Further, the rights and easements  granted 
in this Section may be exercised  only during reasonable  hours  after reasonable  notice to the Owners of 
any affected Lot; except that no such notice is required (i) in connection with any exterior, non-intrusive  
inspections and maintenance; and (ii) in emergency situations.  The interior portions of any Residential 
Unit are not subject to the easements provided for in this Section. 

Section 3.14  No Liability. 

Neither the Declarant,  the ARC, the Home Owners Association,  the Person  who then has the 
authority  to appoint the ARC, nor any representative  or committee  appointed  by the ARC or any 
member of any such committee  (the "Released Parties") are liable or shall be liable to any Person  by 
reason of any action, failure  to act,  approval  (which  may be  with conditions  and/or requirements),  
disapproval,  or 
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failure to approve (which may be with conditions  and/or requirements)  or disapprove,  in regard to any 
matter whether for damage or in equity.  In reviewing or approving any matter, the Released Parties are 
not  be  responsible  for  any issue  related  to  the  Improvements,  whether  structural  or  otherwise,  and 
whether  submitted  for review  or otherwise.  The  Released  Parties  are not responsible  for  any matter 
related to safety.   The Released Parties are not responsible for the conformance  of Improvements  with 
applicable Law or compliance  with any other standard or regulation,  and any approval (which may be 
with conditions  and/or requirements) of any Improvement  by the ARC will not be deemed an approval 
of any such matters, will not be deemed to represent that the Improvement conforms to Applicable Law 
or  complies with any other standards or regulations,  and will not constitute a warranty by the ARC to 
any applicant  of the adequacy of design,  workmanship  or quality  of such  work or materials  for any 
applicants'  intended  use.   No  Owner  or  other  Person  is  a third  party  beneficiary  of  any  obligation 
imposed upon, rights accorded to, action taken by, or approval granted by, the Released Parties.   Each 
Owner (i) waives and releases the Benefited Parties from all Claims related to approval or disapproval of 
any Improvements  and (ii) waives and releases all Claims against the Benefited Parties.  The foregoing 
release and waiver are made by each Owner to the fullest extent permitted by the law and for and on 
behalf of itself, its assigns, executors, heirs, occupants, personal representatives, representatives, and 
successors.  The ARC members, acting in that capacity, shall not be liable for any mistake of judgment, 
negligence  or  otherwise,  except  for  their own  individual  willful  misconduct  or bad faith.  The  ARC 
members,  acting  in  that  capacity,  have  no  personal  liability  with  respect  to  any  contract  or  other 
commitment made or action taken on behalf of the ARC. 

Section 3.15  Variance. 

The  ARC  may,  but  under  no  circumstances   is  obligated  to  grant  reasonable  variances  or 
adjustments  from any conditions  and restrictions imposed by this Declaration  or by the Guidelines,  in 
order  to  overcome  practical  difficulties  or  prevent  unnecessary  hardships  arising  by  reason  of  the 
application of any such conditions and restrictions.  Such variances or adjustments will be granted in the 
ARC's  sole discretion and may only be granted if such variance does not impose a material detriment or 
injury  to  the other  property  or  improvements  within  the Property  and  does  not  militate  against  the 
general intent and purpose hereof.  However, any variance that may be granted under this Section is only a  
variance from the requirements  of the applicable  Governing  Document  for the individual  applicant, and 
is  not  a variance  from  the requirements  of  any  applicable  governmental  or quasi-governmental agency 
or entity.  No granting of a variance or adjustment to any one applicant/Owner  shall constitute a variance 
or adjustment, or the right to a variance or adjustment, to any or all other applicants/Owners. 

Section 3.16  Waivers; No Precedent. 

The  approval  or  consent  of  the  ARC,  or  any  representative  or  committee  thereof,  to  any 
application  for  approval  does  not  constitute  a waiver  of  any right  to  withhold  or  deny  approval  or 
consent by such Person, or any Person, as to any application  or other matters whatsoever  as to which 
approval  or consent  may  subsequently  or  additionally  be required.   Nor  shall any such  approval  or 
consent  be  deemed  to  constitute  a  precedent  as  to  any  other  matter.    Any  changes  in  Plans  and 
Specifications previously approved by the ARC must be reviewed and approved by the ARC in the same 
manner as the initial Plans and Specifications. 
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Section 3.17  Declarant's Exemption. 

Notwithstanding   anything  to  the  contrary,  Declarant,  Declarant's  Affiliates,  and  the  Home 
Owners Association  are exempt from any and all other matters that require ARC review and/or 
approval. 

Section 3.18  Builders Exemption. 

Notwithstanding  anything  to  the  contrary,  as  long  as,  and  to  the  extent  that,  a  Builder  has 
received written architectural approval from the Declarant, such Builder shall, as to Declarant-approved 
Improvements, be exempt from this Article and all provisions of the Governing Documents that require 
ARC review and/or approval. 

ARTICLE 4.  RESTRICTIONS 

Section 4.1  Property Subject to Applicable Law and this Declaration. 

Notwithstanding   anything   in  this  Declaration   to  the  contrary,   the  Property  is  subject  to 
Applicable Laws and to all documents  recorded in Recorder's  Office. Declarant  declares that all Lots 
and  Units  shall  be  held  and  sold,  conveyed,  used,  improved,  occupied,  owned,  resided  upon  and 
hypothecated, subject to the provisions, conditions, limitations, restrictions, agreements and covenants in 
this Declaration.   All Owners, and Occupants shall comply with all Applicable Laws. Neither the ARC 
nor the Home Owners Association shall have any obligation to enforce compliance with Applicable Laws. 

Section 4.2  Residential  Use;  Professional  or  Home  Occupation. 

Residential  Units must be used for residential  use only, including  uses which are customarily 
incident  thereto,  and  not  for  business,  commercial  or  professional  purposes.  Notwithstanding   the 
foregoing,   Owners  may  conduct  business  activities   within  their  Residential  Unit  if  permitted  by 
Applicable Law and if all of the following conditions are satisfied: 

4.2.1  The  business  conducted  is  clearly  secondary  to  the  residential   use  of  the 
Residential Unit and is conducted entirely within the Residential Unit; 

4.2.2       The existence or operation of the business is not detectable from outside of the 
Residential  Unit  by sight,  sound,  smell  or  otherwise,  or  by  the existence  of  signs  indicating  that  a 
business  is being conducted  (other than as may be permitted  by the Guidelines  and approved  by the 
ARC); 

Property; 
4.2.3  The business does not result in an undue volume of traffic or parking within the 

4.2.4  The business conforms to all Applicable Laws; and 

4.2.5  the business complies with all the Governing Documents. 
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Section  4.3  Restriction on Further Subdivision. 

No Residential Unit or Lot may be further subdivided or separated into smaller units or lots by 
any Owner (other than Declarant, Declarant's Affiliates, the Home Owners Association or a Builder), and 
no portion consisting of less than all of any such Residential Unit or Lot, nor any easement or other interest 
therein, may be conveyed or transferred by an Owner (other than Declarant, Declarant's Affiliates or a 
Builder), provided  that  this  prohibition  does  not prohibit  deeds  of correction,  deeds  to resolve  boundary  
line disputes, and similar non-material corrective instruments. 

Section  4.4  Residential Leases. 

The term "Residential Lease," as used in this Section 4.4 includes any agreement for the leasing 
or rental of a Residential  Unit, or any portion  thereof,  and shall specifically  include  month-to-month 
rentals  and subleases.  Subject  to the provisions of Section  4.2, nothing shall prohibit  an Owner from 
leasing  his Residential  Unit, or any portion  thereof,  as long  as all residential  leases  provide  that the 
terms ofthe Residential Lease and lessee's  occupancy of the leased premises is subject in all respects to 
the provisions of the Governing Documents and that any failure by the lessee to comply with any of the 
Governing Documents, in any respect, is a default under the Residential Lease, and provided that Home 
Owners Association may adopt Rules and Regulations that require a minimum lease term. 

Section  4.5  Animals. 

No animals, birds, livestock, reptiles or insects of any kind may be raised, bred, kept or boarded 
in or on a Lot or in any Residential  Unit, except as permitted by Applicable  Laws and in compliance 
with any Guidelines or Rules and Regulations  not in conflict with such Applicable Laws.  Each animal 
must be controlled by its owner and is not allowed off Owner's  Lot except when properly controlled and 
accompanied by its owner or his or her representative, who is responsible for collecting and properly 
disposing of any animal waste. An Owner's  and/or Occupant's right to keep animals is coupled with the 
responsibility to pay for any damage caused by such animal, as well as any costs incurred as a result of 
such animals. 

ARTICLE 5.  OTHER USE RESTRICTIONS 

Section 5.1  Temporary Structures; Unsightly  Conditions. 

No  structure  of  a temporary  character,  including  a house,  trailer,  tent,  shack,  mobile  home, 
storage shed, or outbuilding may be placed or erected upon any Lot except (i) by Declarant, Declarant's 
Affiliates  or  a  Builder  at  any  one  time  or  (ii)  by  Owner  during  construction,  alteration,  repair  or 
remodeling  of Improvements.  If placed by Owner only  necessary  temporary  structures  for storage of 
materials  may be erected  and maintained.  A Lot  Owner's  construction  or alterations,  except   during 
initial  construction   by  Declarant,   Declarant's  Affiliates  or  a  Builder,  of  any Improvements  must 
be prosecuted  diligently  from the commencement  until completion.  Further, no Owner, except during 
initial  construction   by  Declarant,   Declarant's  Affiliates   or  a  Builder,   will  permit  any  unsightly 
conditions or equipment on any Lot to be visible from a street. 
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Section 5.2  Miscellaneous Improvements. 

5.2.1       Except as provided herein, or as permitted by the ARC and in compliance  with 
the Rules  and Regulations  and Guidelines,  no advertising  or signs of any character  shall be erected, 
placed, permitted, or maintained on any Lot or Residential Unit other than a name plate of the occupant 
and a street number.  If permitted  by Applicable  Law and the Governing  Documents  an Owner  may 
place on its Lot a "For  Sale," "Open  House,"  "For  Rent,"  or security sign of not more than five (5) 
square  feet  in  the  aggregate.  In  addition,  signs  advertising  garage  sales,  block  parties,  or  similar 
community events, may be permitted if the same are in accordance with Applicable Law, the Governing 
Documents or have been submitted to the ARC for review, and have been approved by ARC, in writing, 
prior to posting of such signs. Notwithstanding  the foregoing,  signs, advertising, or billboards  used by 
Declarant or Declarant's Affiliates in connection with the sale or rental of Lots or Units, or otherwise in 
connection  with development  of or construction  on the Lots or Units are permissible.  Notwithstanding 
anything to the contrary set forth in this Section but subject to the limitations set forth in the Rules and 
Regulations,  the ARC shall not prohibit an Owner from displaying  an American flag, military service 
flag or political signage in a window of its Unit or on the balcony or patio adjacent to such Unit. 

5.2.2       No wood piles or other stock piles may be located on any Lot as to be visible 
from a street or from the ground level of any other Lot. 

5.2.3       The ARC may adopt Guidelines and/or  Rules and Regulations, consistent with 
applicable  state or federal  laws and regulations,  regarding  the installation  of satellite  dishes,  exterior 
aerials, antennas of any kind, and any wind-electric  generator, further, any such devices may be erected 
or installed by Declarant, Declarant's Affiliates or by any Builder during its construction of Units. 

5.2.4       Other than fences which may be constructed,  installed or located by Declarant, 
Declarant's Affiliates or by a Builder, no fences are permitted on the Property except in accordance with 
the Guidelines  and with the prior written approval of the ARC.   Each Lot Owner must maintain  any 
fences on its Lot. 

Section 5.3  Vehicular Parking, Storage and  Repairs. 

Except   as  may  otherwise   be  provided   in  the  Guidelines   and/or  Rules   and  Regulations, 
commercial  vehicles,  tractors,  mobile  homes,  recreational  vehicles,  trailers  (either  with  or  without 
wheels), campers, camper trailers, boats and other watercraft, golf carts and boat trailers, must be parked 
within areas designated by the ARC and must be screened from view by such fencing, screening and/or 
landscaping  as may be specified in the Guidelines  and/or the Rules and Regulations.  This restriction 
does  not  prohibit  trucks  or  commercial   vehicles  which  are  necessary  for  construction  or  for  the 
maintenance of any portion of the Property or any Improvements,  or vehicles for temporary loading or 
delivery services or in the case of an emergency.  Stored vehicles and vehicles  which are inoperable or 
do not have current operating licenses, or other vehicles described in the Guidelines and/or Rules and 
Regulations,  are not permitted  on the Property  except  within enclosed  garages.  For purposes  of this 
Section  the ARC may consider  a vehicle to be "stored"  if, for example, it is up on blocks or covered 
with a tarpaulin and remains on blocks or so covered for seventy-two (72) consecutive hours.  The ARC 
may adopt Guidelines and/or Rules and Regulations, consistent with applicable state or federal laws and 
regulations, regarding the parking, storage and repairs of vehicles. 
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5.3.1       No maintenance,  repair, rebuilding, dismantling,  repainting or servicing of any 
kind of any motor vehicles, trailers or boats may be performed or conducted  on the Property unless it is 
done within a completely enclosed structure which screens the sight and sound of the activity from the 
street and from Adjacent Properties.   The foregoing restriction does not prevent washing and polishing 
of any motor vehicle, trailer or boat. 

Section 5.4  Nuisances. 

No Owner or Occupant will permit a nuisance on its Lot. Owner and Occupant will not permit 
any use, activity or practice which interferes  with the peaceful enjoyment or possession and proper use 
of any Lot or Unit. This Section 5.4 does not apply to any activities of Declarant, Declarant's Affiliates 
or of a Builder. Owner or Occupant will not permit any noxious or offensive activity upon any Lot or 
Unit. 

Section 5.5  No Hazardous Materials or Chemicals. 

No hazardous materials or chemicals may be located, kept or stored in, on or at any Lot except in 
household products normally kept at homes for use of the residents thereof and in such limited quantities 
so as not to constitute  a hazard or danger  to person or property.  This Section  does  not apply to the 
activities of Declarant, Declarant's Affiliates or a Builder. 

Section 5.6  No Annoying Lights. 

Owner or Occupant will not permit any light to be emitted from any Lot or Unit which is unreasonably 
bright or causes unreasonable glare. In addition to the foregoing, no electromagnetic,  light, laser, or any 
physical emission which might interfere with aircraft, navigation, communications or navigational aids are 
permitted. This Section does not apply to the activities of Declarant, Declarant's Affiliates or a Builder. 

Section 5.7  Restrictions on Trash and  Materials. 

No Owner  or  Occupant  will  permit  any refuse,  garbage,  trash,  lumber,  grass,  shrubs  or  tree 
clippings, plant waste, metal, bulk materials, scrap or debris of any kind to be kept, stored, accumulated 
on its  Lot, nor will such items  be deposited  on  a street,  unless  placed  in a suitable,  tightly  covered 
container  that is suitably  located  solely for  the purpose  of garbage  pickup,  recycling  or composting. 
Further, no Owner or Occupant will permit any trash or materials to accumulate in such a manner as to 
be visible from  any Lot or  Unit. Owners  and  Occupants  will keep  all equipment  for  the storage  or 
disposal in a clean and sanitary condition. No Owner or Occupant will permit any garbage or trash cans 
or receptacles to be maintained in an exposed or unsightly manner. 

Section 5.8  Trash Removal  Services  and  Recycling. 

Declarant  requires  centralized  trash removal  and recycling  services for the Lots and/or  Units. 
Without limiting its authority, the Home Owners Association may levy and collect fees, charges, and other 
amounts to be imposed  upon  the  Lots  and/or  Units for  such  trash  removal  and  recycling  services;  
provided, 
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however that such fees, charges and other amounts must be derived from within the boundaries  where 
the trash removal and recycling services are required or performed. The scope, frequency, and all other 
matters  with respect  to such trash removal  and recycling  services,  shall be determined  by the Home 
Owners Association. Without limiting the generality of the foregoing, Home Owners Association may, for 
example, as a part of establishing rules and regulations related to the enforcement of the covenant to 
provide centralized trash removal and recycling services, elect to provide for regularly scheduled trash pick-
ups and recycling, but may require each Owner to be responsible for scheduling, and paying for, any 
extraordinary  trash pick- ups and/or other recycling and may limit the items eligible for trash pick-up 
and/or recycling from time to time. In the event that the Home Owners Association does not administer 
trash removal and/or recycling services for the Property,  the Home Owners Association  shall enforce  this 
covenant  by coordinating  the centralized  trash removal  and recycling  services  for the Lots and/or  Units, 
including,  without  limitation,  the levy and collection of fees, charges, and other amounts to be imposed 
upon the Lots and/or Units for such trash removal and recycling  services; provided,  however that such 
fees, charges and other amounts  must be derived from within the  Home Owners Association boundaries 
where the trash removal and recycling services are required or performed. 

Section 5.9  Maintenance. 

Each  Lot (including  any adjacent  tree lawn)  must  at all times be kept in a clean  and sightly 
condition. 

Section 5.10  Landscaping. 

The  Owner  of  each  Lot  (other  than  Declarant  or  a  Builder)  shall  install  landscaping  on  all 
portions  of  the  Lot  which  is  not  covered  by  a  building  or  Improvement   in  accordance  with  the 
Governing  Documents  and  Applicable  Laws.   Landscaping  plans  must  be submitted  to the ARC for 
review and approval (which may be with conditions  and/or requirements),  and such approval shall be 
obtained prior to the installation of landscaping, in accordance with Article 2 of this Declaration. 

Section 5.11  Retention Ponds and Detention Ponds. 

Each Owner acknowledges that in furtherance of developing the Property, retention ponds and/or 
detention ponds may be constructed within or in proximity to the boundaries of the Property to hold and 
release  storm water in accordance  with storm  water drainage  plans  approved  by  Declarant  or Home 
Owners Association, as applicable. With the presence of retention ponds or detention ponds, surface water 
may accumulate within the area of such ponds, and there may be periods of time when the area immediately 
surrounding  a retention  pond or detention  pond is subject to flooding.  Additionally,  certain  risks and 
dangers of physical injury and property damage are inherent in the physical configuration of a retention 
pond and a detention  pond. The Benefitted Parties are not liable for any injury, loss or damage arising 
from such flooding or otherwise arising from the retention ponds or detention ponds. 

Section 5.12  Grade and Drainage. 

Each Owner shall maintain the Established Drainage Pattern. Any alteration in the Established 
Drainage  Pattern for any Lot will result in the full release of the Benefited  Parties as to any and all 
liabilities  or obligations  with respect to the Established  Drainage Pattern for any Lot. Each Lot Owner 
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agrees  to  indemnify  and  hold  the  Benefited  Parties  harmless  from  any  and  all  Claims,  liabilities, 
expenses,  damages,  and  attorneys'  fees  which  may  be  asserted  against  or  incurred  by  any  of  the 
Benefited Parties, and which arise out of or relate to any alteration of the Established Drainage Pattern. 

Section 5.13  Restrictions on Storage Tanks. 

Except as provided  in the Rules and Regulations,  no tanks for the storage of gas, fuel, oil, or 
other materials may be erected, placed, or permitted above or below the surface of any Lot (other than 
reasonably  sized  propane  tanks  intended  for  use  with  gas  grills)  and  as  specifically  allowed  in  the 
Guidelines and/or Rules and Regulations. 

Section 5.14  Restrictions on Sewage Disposal Systems. 

No cesspool, septic tank or other individual sewage disposal system may be installed on a Lot. 

Section 5.15  Restrictions on Wells. 

No wells may be installed or maintained unless such system is approved in writing by the ARC, 
and is constructed, designed, equipped, and located in accordance with all Applicable Laws and the 
recommendations, requirements, and standards of the ARC. 

Section 5.16  Insurance Risks. 

No Lot or Unit may be used for any use, and nothing may be stored on any Lot or Unit, which 
would constitute  an unusual fire hazard,  or would result in jeopardizing  any insurance  maintained  on 
other Lots or Units within or on any other portion of the Property. 

Section 5.17  Mining  or Drilling. 

No Lot may be used for the purpose of mining, quarrying, drilling, boring, or exploring for or 
removing oil, gas, or other hydrocarbons, minerals, rocks, stones, gravel or earth. 

Section 5.18  Storage of Explosives,  Gasoline  and Similar Substances. 

Gasoline or other volatile or incendiary materials or devices shall be stored only in a manner that 
strictly complies with all Applicable Laws. 

Section 5.20  Damage  or Destruction of Structures on Lots. 

Any  damage  to  or  destruction  of  any  structure  or  Improvement  located  on  a  Lot  shall  be 
promptly repaired and replaced by the Owner of the Lot, in accordance with this Declaration. "Repaired 
and  replaced,"   as  used  in  this   Section  5.21,  means   restoring   the  structure  or  Improvement   to 
substantially  the same condition  in which it existed  immediately  prior to such damage or destruction. 
Except as otherwise  provided  in this Declaration,  the cost of such repair or replacement  shall be the 
personal obligation of the Owner of the Lot on which such work was performed. 
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Section 5.21  Violation  of Governing Documents. 

If any Owner or Occupants are in Violation of Article 4 or this Article 5, then in addition to any 
enforcement  and remedies  available  to the Home Owners Association,  and in accordance  with  the 
procedures  in Section 7.4, the Home Owners Association may invoke any one or more of the following 
remedies: (a) levy Fines upon such Owner for each Violation; (b) cause the Violation to be cured and 
charge the cost thereof to such Owner; and (c) obtain injunctive relief against the continuance of such 
Violation. Before invoking any of the foregoing remedies, the Enforcement  Committee shall give such 
Owner prior written notice of the Violation, including a specific description of the Violation and require 
Owner to take such action as may be necessary to remedy the Violation, including the time period in 
which the Violation is to be remedied, which time period may not exceed forty-five (45) days. 

Section 5.22  Easement Areas. 

By taking title to any Lot, each Owner acknowledges  that certain  portions of the Property are 
subject to easement rights in favor of governmental, quasi-governmental and other parties, including 
easements for the benefit of utility providers, and the Home Owners Association, among others, pursuant 
to a plat or other document creating such easement rights recorded in the Recorder's Office. No Owner may 
use any portion of the Property or place any trees, structures, fences or other improvements  on any portion 
of the Property  that  would  violate  any  use restrictions  contained  in  any easement,  plat or  other  
document creating easement rights. 

ARTICLE 6.  EASEMENTS 

Section 6.1 Easements for Access. 

Declarant  declares,  establishes,   grants,  and  reserves  easements   over  each  Lot  in  favor  of 
Declarant, its Affiliates,  the Home Owners Association, the ARC or Enforcement Committee,  and the 
Person who then has the authority to appoint the ARC, including each of their respective agents, 
representatives, contractors  and  employees,  for  performing  maintenance,  repair,  or  replacement  or  
other  services, including, without limitation, enforcement of any provision in the Governing Documents. 
The access easements  granted in this Section  6.1 may be exercised  only during reasonable  hours after 
reasonable notice to the Owner of any affected Lot or Unit; provided, however,  that no such notice is 
required in connection  with any exterior, non-intrusive  maintenance  and in emergency  situations entry 
upon a Lot may be made at any time, provided that Owner is notified of impending emergency entry as 
early as is reasonably  possible.  The interior of any Unit is not be subject to the easements  provided  
for in this Section 6.1. 

Section 6.2  Intentionally Omitted. 

Section 6.3  Additional Easements. 

Until such time, if any, as Declarant  subjects  any additional  property  to this Declaration,  and 
after  such  time,  if  any,  as  Declarant  withdraws  any  portion  of  the  Property  from  this  Declaration, 
Declarant   and  Declarant's  Affiliates  shall  have  whatever  easements   are  reasonably   necessary  or 
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desirable across the Property for access to and utility services for the additional property added to, or the 
portion of the Property withdrawn from, the Property, as the case may be 

Section 6.4  Limitations  on Easements. 

The  easements  established  pursuant  to  this  Declaration  (a)  shall  in  no  way  affect,  avoid, 
extinguish, or modify any other covenants, easements, limitations,  reservations, or restrictions affecting 
all or part of the Property recorded prior to this Declaration and (b) shall not be interpreted or construed 
as preventing or precluding  the construction,  operation,  and use of any Unit or Lot which is otherwise 
permitted by the terms of this Declaration. 

Section 6.5  Recorded Easements. 

In addition  to all easements  and rights-of-way  of recorded  at or  before  this  Declaration,  the 
Property, and all portions thereof, are subject to the easements shown on any plat of the Property. 

Section 6.6  Acknowledgment  of Inconvenience. 

Each Owner agrees that there are inconveniences  which will accompany the construction of the 
Development, including, without limitation, construction noise, portable toilets, construction traffic, 
uncompleted  buildings,  areas not landscaped,  potholes  and construction  supplies  stored in plain view 
and general inconvenience  associated with construction  sites and related issues. Each Owner, by taking 
title to any Lot or Unit, waives any claims associated with the inconveniences,  nuisance and hazards 
associated with such construction. 

ARTICLE  7. COVENANT ENFORCEMENT 

Section 7.1 Committee. 

Declarant  grants  to the Home Owners Association  the right to establish  an Enforcement  
Committee  and, upon its establishment,  the members of the Enforcement Committee  will be 
appointed and removed by the governing board of the Home Owners Association and shall have 
the same rights as the Home Owners Association under this Article 7.   The Home Owners 
Association shall be responsible for the ministerial administration and enforcement of the 
Governing Documents, and has the right to:  (a) accept complaints  for Violations of the 
Governing Documents;  (b) submit complaints  regarding  Violations  of the Governing  
Documents;  (c) inspect  the Property for Violations of the Governing Documents;  (d) issue 
various notices to Owners regarding the Governing Documents; and (e) provide all ministerial 
administration and enforcement of the Governing Documents. 

Section 7.2  Purpose and General Authority. 

The  Home Owners Association  shall  review   all  complaints   and  notifications   provided   by  
Declarant, Declarant's Affiliates, an Owner, or the ARC regarding any alleged Violation. The Home 
Owners Association also has the right to make an investigation on its own regarding potential Violations. 
The Home Owners Association has the   authority   to  determine   whether   a  Violation   has  occurred   by   
any  Owner,   and  upon   such determination,  may issue to an Owner a Notice of Violation identifying 
the particular circumstances  or 
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conditions  of  the Violation  and require  Owner  to take  such  action  as  may  be  necessary  to correct, 
remedy or otherwise  remove  the Violation,  including  the time period in which the Violation is to be 
remedied as further set forth in Section 7.4. 

Section 7.3  Fees and  Expenses. 

All expenses of the Enforcement Committee  must be paid by the Home Owners Association with 
revenues derived from that portion of the Property with respect to which the Enforcement  Committee's 
services are  required  or  performed.  The  Home Owners Association  has  the right  to  charge  Fees  and  
Fines  for  costs  of enforcement of the Governing Documents and the costs incurred to correct, remedy or 
otherwise remedy Violations, in amounts which may be established by the Home Owners Association from 
time to time. 

Section 7.4  General Inspections; Violation Identified by Another Owner; Notice and 
Hearing; Remedies. 

7.4.1       General Inspection. Any member or authorized  agent or consultant of the 
Enforcement Committee or the ARC, or any authorized officer, director, employee or agent of the Home 
Owners Association may enter upon any Lot, at any reasonable  time after notice to Owner,  without 
being deemed guilty of trespass, in order to investigate or inspect any portion of the Property for alleged 
Violations of the Governing Documents, or to read a utility meter or to verify any utility matter. 

7.4.2       Notice  of Alleged  Violation; Right  to  a  Hearing. If (i)  an investigation  or 
inspection reveals that any part or portion of a Lot or Unit is not in compliance with the Governing 
Documents, (ii) the ARC has submitted a Notice of Noncompliance with respect to a Lot or Unit, or (iii) 
another  Owner  has  submitted  a complaint  in accordance  with  the Rules  and Regulations,  the  Home 
Owners Association may send a notice of alleged Violation (a "Notice  of Alleged Violation") to the 
Owner of such Lot  or  Unit  in  accordance  with  the  Rules  and  Regulations.  Upon  receipt  of  a  Notice  
of  Alleged Violation, an Owner shall be entitled  to request a hearing with respect thereto in accordance  
with the Rules and Regulations. 

7.4.3       Remedies. If, after receipt of the Notice of Alleged Violation and, to the extent 
requested  in  accordance  with  the Rules  and  Regulations,  any hearing  requested  by  an Owner,  such 
Owner is found by the Home Owners Association to be in Violation of the Governing Documents and fails 
to remedy the Violation within the time period specified in the notice of violation ("Notice  of Violation") 
issued pursuant to the Rules and Regulations, the Home Owners Association shall have all remedies available 
to it at law or in equity, including, without limitation, the following remedies: 

7.4.3.1  The Home Owners Association  may record  a Notice of Violation  
against  the 

Lot or Unit on which the Violation exists; 

7.4.3.2       The Home Owners Association  has  the right  to remove,  correct  or 
otherwise remedy any Violation in any manner the Mero District deems appropriate; 

7.4.3.3       The Home Owners Association may file an action for injunctive relief 
to cause an existing  Violation  to be brought  into  compliance  with  the  Governing  Documents  and  the  
Home Owners Association shall recover all costs and attorneys'  fees associated with bringing the action. 
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7.4.3.4  The Home Owners Association may levy Fines for such Violation. 

7.4.3.5       The   Home Owners Association  may   collect,   and   shall   have   a   
statutory perpetual lien pursuant to § 32-1-1001(1)U)(I),  C.R.S. against the Lot subject to the Violation to 
secure, (1) payment for reimbursement  by the violating Owner for any remedial work performed by the 
Home Owners Association  to remove,  correct  or otherwise  remedy  the Violation,  (2) payment  for 
expenses  incurred  in obtaining injunctive relief, including  costs and attorneys'  fees, (3) payment of any 
Fines levies by the Home Owners Association  against  such  Lot,  plus  the  following  amounts,  to  the  
extent  not  inconsistent   with Applicable Laws, (4) interest on such amount at a rate equal to eighteen 
percent (18%), and (5) all costs and expenses of collecting the unpaid amount, including, without limitation, 
reasonable attorneys' fees. 

7.4.4       Deemed Nuisances. Every Violation constitutes  a nuisance, and every remedy 
allowed for such Violation  at law, in equity  or under the Governing  Documents  against the violating 
Owner is available to the Home Owners Association, 

7.4.5      Access Easement.  Each  Lot is subject  to an easement  in favor  of the Home 
Owners Association,  the Enforcement  Committee  and  the  ARC,  including  their respective  members,  
employees, agents  and  representatives,  for  the  performance  of  any  actions  contemplated  by  this  
Article  7.  All Persons performing  such work shall use reasonable efforts to minimize  interference  with 
Owner's  use and enjoyment of the Lot and Unit when performing such work. 

Section 7.5  No Liability. 

Neither the Home Owners Association, ARC or Enforcement Committee  are  liable to any Person 
by reason of any action, failure to act, approval, disapproval, or failure to approve or disapprove,  in regard 
to any matter whether for damages or in equity. In reviewing any alleged Violation,  the Home Owners 
Association and/or Enforcement Committee are not responsible for any issue related to the alleged 
Violation. No Owner or other Person is a third party beneficiary of any obligation imposed upon, rights 
accorded to, action taken by, or approval granted by the Home Owners Association and/or Enforcement 
Committee.  Each Owner (i) waives and releases the Benefited Parties from all Claims related to the actions 
of the Home Owners Association and/or Enforcement  Committee  and  (ii)  waives  and  releases  all Claims  
against  the  Benefited  Parties.  The foregoing release and waiver are made by each Owner to the fullest 
extent permitted by the law and for and on behalf of itself, its assigns, executors, heirs, occupants, personal 
representatives,  representatives, and successors. The Enforcement Committee members, acting in that 
capacity, shall not be liable for any mistake of judgment, negligence or otherwise, except for their own 
individual willful misconduct or bad faith.    The Enforcement  Committee  members, acting in that capacity,  
shall have no personal  liability with respect to any contract or other commitment made or action taken on 
behalf of the Home Owners Association. 

ARTICLE  8. SPECIAL  DECLARANT RIGHTS 

Section 8.1 Special Declarant  Rights. 

Declarant   reserves   for   itself   and  its   successors   and   assigns   the  right   during   Declarant 
Development Period to perform the acts and exercise the rights specified below (the "Special Declarant 
Rights"). Special Declarant Rights include the following rights: 
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8.1.1      Add or  Withdraw Real  Property. The right to add or withdraw real property 
as set forth in this Declaration. 

8.1.2  Completion of Improvements. The  right  to  construct  and  complete 
Improvements within the Property. 

8.1.3  Exercise   of  Development  Rights.   The  right  to  exercise  any  Development 
Rights reserved in this Declaration. 

8.1.4       Sales,  Management  and   Marketing. The  right  to  maintain  sales  offices, 
construction  offices,  management  offices,  model homes,  and signs, flags  and other on-site  marketing 
and sales promotion materials on the Property. Declarant also has the right to relocate any sales offices, 
management offices, and model homes from time to time at its sole discretion.  Declarant also has the 
right to remove any sales offices and management  offices.  No structure  used by Declarant  for a sales 
office, construction office, management office or model home is the property of any party other than 
Declarant,  unless  specifically  assigned,  conveyed  or  dedicated  by  Declarant  to  such  other  party. 
Declarant  has  the  right  to  assign  to  Declarant's Affiliates  and  Builders  the  rights  specified  in  this 
subsection 8.1.4. 

8.1.5       Project Management. The right to select and hire a third-party manager for the 
management,  administration  and operation of the Property or any lesser portion thereof. In addition to 
Declarant, the Home Owners Association shall have the rights specified in this subsection 8.1.5. 

8.1.6  Construction and  Access Easements. The right to use easements  through the 
Property for the purpose of making Improvements and providing access within the Property. 

8.1.7      Alteration of Units  and  Lots. The right to alter any condition  (including  size 
and location of Improvements)  on any Unit or Lot owned by Declarant,  whether with respect to sales 
and marketing efforts or otherwise. 

Section 8.2  Additional Reserved Rights. 

In addition to the Special Declarant Rights set forth above, Declarant reserves for itself and its 
successors and assigns the following  additional rights (the "Additional Reserved Rights") during the 
Declarant Development Period: 

8.2.1       Rules  and  Regulations. The right to adopt Rules and Regulations  that are not 
inconsistent with the District's  Rules and Regulations. 

8.2.2      Amendment  of  Declaration. The  right  to  amend  this  Declaration  without 
Owner consent or approval in connection with the exercise of any Development  Rights or in connection 
with the qualification or continued qualification for loan guarantees, and for compliance with the 
requirements  of  government  financing  programs.  Declarant  also  shall  have  the  right  to  amend  this 
Declaration  to comply  with  the requirements  of  Applicable  Law  if  any  provision  contained  in  this 
Declaration does not comply with Applicable Law. 
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8.2.3       Errors. The right to amend this Declaration without Owner consent or approval 
in  order  to  correct  clerical,  typographical  or  technical  errors,  or  to  clarify  any  of  the  Governing 
Documents or any provision of this Declaration. 

8.2.4       Amendment of Plat/Re-Plats. The right to supplement plats in connection with 
the exercise of any Development  Rights, the right tore-plat all or any portions of the Property, the right 
to create additional Lots and Units and the right to subdivide or combine Lots and Units. 

8.2.5       Dedications. The  right  to  establish,   from  time  to  time,  by  dedication   or 
otherwise,  utility  and  other  easements  over,  across,  and  upon  the  Property  for  purposes  including, 
without limitation, streets, paths, walkways, drainage, parking areas, and to create other reservations, 
exceptions,  and exclusions  over, across, and upon the Property for the benefit of Owners or the Home 
Owners Association. 

8.2.6       Use  Agreements. The  right  to  enter  into,  establish,   execute,   amend,  and 
otherwise deal with contracts and agreements for the use, lease, repair, maintenance, or regulation of the 
Property. 

8.2.7       Irrigation Water. The right to use potable or non-potable water, from whatever 
source,  for  any  of  the  following   purposes:  (i)  dust  control  in  connection   with  constructing   and 
completing  improvements  within the Property, (ii) establishment  of landscaping,  (iii) establishment  of 
grass on planned parks and trails, if any, and (iv) any other necessary use for the Development. 

8.2.8       Review  of Covenants. The right to review and approve, in its sole discretion, 
prior to recording in the Recorder's  Office by any party other than a Benefitted Party, any Recorded 
Covenants affecting the Property or any portion thereof. 

8.2.9       Additional Covenants. The right to subject portions of the Property owned by 
Declarant  or  its  Affiliates  to additional  or different  covenants,  conditions,  terms  and restrictions,  as 
Declarant may determine. 

8.2.10     Other Rights.  The right to exercise  any additional  reserved   right created  by 
any other provision of this Declaration. 

Section 8.3  Rights  Transferable. 

Any Special Declarant Right or Additional Reserved Right created or reserved under this Article 
8 for the benefit of Declarant  may be transferred  to any Person in whole or in part by recording  an 
instrument in the Recorder's  Office describing specifically the rights transferred.  Such instrument  shall 
be executed by Declarant and the transferee. 

ARTICLE 9. RESERVATION OF DEVELOPMENT RIGHTS 

Section 9.1  Development Rights. 
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During the Declarant  Development  Period,  Declarant  reserves for itself and its successors and 
assigns the following rights (the "Development Rights"): 

9.1.1       Expansion Rights.  Declarant reserves the right (but is not required) to subject 
additional  real  property  to  the  terms,  conditions  and  restrictions  of  this  Declaration.  Furthermore, 
Declarant reserves  the right to subject all or any portion of any such additional  real property  to such 
other covenants, conditions and restrictions as Declarant deems appropriate by recording a Supplemental 
Declaration  with  respect  thereto;  provided,  however,  that  no  such  other  covenants,  conditions  and 
restrictions may amend or be in conflict with this Declaration, unless approved as an amendment to this 
Declaration or, where approval is not required, executed by Declarant in accordance with the provisions 
of this Declaration.  The consent of the existing  Owners shall not be required for the exercise of these 
rights, and Declarant may proceed to exercise such rights without limitation, at its sole option. 

9.1.2       Exercise   of  Rights.  Declarant  may  exercise  any  Development  Rights  with 
respect to all or a portion of different parcels of real property at different times in whatever order and to 
whatever extent Declarant, in its sole discretion, may determine. 

Section 9.2  Interpretation. 

Upon the recording of a Supplemental  Declaration, the real property subject thereto, or any part 
thereof  as  specifically  stated  therein,  shall  be  added  to  and  become  a  part  of  the  Property  for  all 
purposes, or for such limited purpose as are set forth in the Supplemental  Declaration, and, except as set 
forth in the Supplemental Declaration, the definitions in this Declaration will automatically extend to 
encompass  and refer to all real property then comprising  the Property. Reference to this Declaration in 
any instrument includes all supplements  and amendments  to this Declaration  without specific reference 
thereto. 

Section 9.3  Transfer of Development Rights. 

Any right created or reserved under this Article 9 for the benefit of Declarant may be transferred 
to any Person by recording an instrument in the Recorder's  Office specifically describing the rights 
transferred. Such instrument shall be executed by Declarant and the transferee. 

ARTICLE 10.  ALTERNATIVE DISPUTE RESOLUTION 

Section 10.1  Definitions Applicable to this Article 10. 

For purposes  of this Article 10 only,  the following  terms  have the meanings  set forth in this 
Section 10.1: 

10.1.1     "JAG" means the Judicial Arbiter Group or any other Person agreed to by the 
Claimant and Respondent in writing for the purpose of performing the functions of the Judicial Arbiter 
Group under this Declaration with a minimum often (10) years'  experience in the subject matter of the 
dispute.  In the  event  that  the  Judicial  Arbiter  Group  becomes  unwilling  or  unable  to  perform  its 
functions  under this Declaration,  JAG shall refer to any organization  in the Denver Metropolitan  Area 
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designated by the Home Owners Association that specializes in the provision of impartial mediation and 
arbitration services and that has a minimum of ten (10) years experience in the provision of such services. 

10.1.2     "Bound Party" means each of the Persons subject to this Declaration  and any 
Person   not   otherwise   subject   to   this   Declaration   who   agrees   to   submit   to   this   Article    10. 
Notwithstanding  the foregoing,  "Bound  Party"  does  not include  any of the  parties  identified  in this 
subsection  10.1.2  if such parties  have jointly entered  into a separate written  agreement  providing  for 
dispute resolution  applicable to the Claim; in such circumstance,  the dispute resolution  mechanism set 
forth in such separate written  agreement  between  such parties  shall apply with respect  to such Claim 
unless the parties mutually agree to submit such Claim to the provisions of this Article 10. 

10.1.3  "Claimant" means any Bound Party having a Claim. 

10.1.4     "Claim" means, except as exempted by the terms of this Article 10, any claim, 
grievance or dispute between one Bound Party and another, regardless of how the same may have arisen 
or on what it might be based, including those arising out of or related to the interpretation,  application or 
enforcement  of any of the Governing  Documents  or the rights,  obligations  and duties  of any Bound 
Party  under  any  of  the  Governing  Documents;   or  (ii)  any  statements,  representations,   promises, 
warranties, or other communications made by or on behalf of any Bound Party. 

10.1.5     "Notice" means the written  notification  given by a Claimant  to a Respondent 
and which shall comply with the requirements of subsection 10.5.1 

10.1.6     "Party"    means     the     Claimant     and     the     Respondent      individually; 
"Parties" means the Claimant and the Respondent collectively. 

Claim. 
10.1.7  "Respondent" means  any  Bound  Party  against  whom  a  Claimant  asserts  a 

10.1.8     "Termination of Mediation" means a period of time expiring thirty (30) days 
after submission of the matter to mediation (or within such other time as determined by the mediator or 
agreed to by the Parties) and upon the expiration of which the Parties have not settled the Claim. 

10.1.9     "Termination of  Negotiations" means  a  period  of time  expiring  thirty  (30) 
days after the date of the Notice (or such other period of time as may be agreed upon by the Parties) and 
upon the expiration of which the Parties have not resolved a Claim. 

Section 10.2  Intent of Article; Applicability of Article; and Applicability of Statutes of 
Limitation. 

10.2.1     Each  Bound  Party  agrees  to  encourage  the  amicable  resolution  of  disputes, 
without the emotional  and financial costs of litigation.  Accordingly,  each Bound Party covenants  and 
agrees to submit any Claims to the procedures set forth in Section 10.4. 

this Article 10. 
10.2.2  By acceptance of a deed to a Lot, each Owner agrees to abide by the terms of 
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10.2.3     Any  applicable   statute  of  limitation   shall  apply  to  the  alternative  dispute 
resolution procedures set forth in this Article 10. 

Section 10.3  Commencement or Pursuit of Claim  Against  Bound  Party. 

10.3.1  A Bound Party may not commence or pursue a Claim against any other Bound 
Party except in compliance with this Article 10. 

10.3.2     Prior to any Bound Party commencing  any proceeding to which another Bound 
Party is a party, the Respondent shall have the right to be heard by the Claimant, and to access, inspect, 
correct the condition of, or redesign any portion of any Improvement as to which a defect is alleged or 
otherwise correct the alleged dispute. 

Section 10.4  Claims. 

Unless specifically exempted  below, all Claims between any of the Bound Parties are subject to 
the  provisions  of  Article  10.  Notwithstanding  the foregoing,  unless  all  Parties  otherwise  agree,  the 
following are not Claims and shall not be subject to the provisions of this Article 10: 

10.4.1     Any action or suit by the Home Owners Association, the ARC or Declarant to 
enforce any provisions of the Governing Documents, including obtaining a temporary restraining order or 
injunction (or equivalent emergency equitable relief) and such other ancillary relief as a court may deem 
necessary; 

10.4.2    Any suit between or among Owners, which does not also include Declarant, 
Declarant's Affiliates, Home Owners Association,   the ARC, or the Enforcement  Committee  as a party, if 
such suit asserts a Claim which would constitute a cause of action independent of the Governing Documents; 

10.4.3     Any claim, grievance or dispute involving allegations of defects in the design or 
construction of any Improvements; 

10.4.4     Any claim,  grievance  or dispute  subject to the provisions  of the Construction 
Defect Action Reform Act, Colo. Rev. Stat. § 13-20-801  to -808, as it may be amended from time to 
time; and 

10.4.5  Any suit in which any indispensable party is not a Bound Party. 

Section 10.5  Mandatory Procedure. 

10.5.1  Notice.  Prior  to  proceeding   with  any  Claim  against  a  Respondent,   each 
Claimant shall give a Notice to each Respondent, which Notice shall state plainly and concisely: 

10.5.1.1  The  nature  of  the  Claim,  including   all  Persons  involved   and 
Respondent's role in the Claim; 
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10.5.1.2     The  legal  basis  of  the Claim  (i.e.,  the  specific  authority  out  of 
which the Claim arises); the proposed remedy; and 

10.5.1.3     The fact that Claimant will give the Respondent an opportunity  to 
inspect all Property and Improvements  potentially involved with the Claim, and that Claimant will meet 
with Respondent  not later than thirty (30) days after such inspection  to discuss in good faith ways to 
resolve the Claim. 

10.5.2  Negotiation and Mediation. 

10.5.2.1     The Parties  will make every  reasonable  effort  to meet in person 
and confer for the purpose of resolving the Claim by good faith negotiation. If requested in writing, 
accompanied  by a copy of the Notice, any Party may appoint a representative  to assist the Parties in 
negotiation. 

10.5.2.2     Upon a Termination of Negotiations, Claimant has thirty (30) days 
to submit the Claim  to mediation  under the auspices  of JAG in accordance  with  the rules of JAG in 
effect on the date of the notice that is provided for in subsection 10.5.1. 

10.5.2.3     If Claimant  does  not submit  the Claim  to mediation  within  such 
time, or does not appear for the mediation, Claimant waives the Claim, and Respondent will be released 
and discharged from any and all liability to Claimant on account of such Claim. 

10.5.2.4   Any  settlement  of  the  Claim  through  mediation  must  be documented 
in writing by the mediator and signed by the Parties. If a Termination of Mediation occurs, the mediator  
must issue a notice of Termination  of Mediation.  The Termination  of Mediation  notice shall set forth 
that the Parties are at an impasse and the date that mediation was terminated. 

10.5.2.5     Each  Party  will  bear  its  own  costs  of  the  mediation,  including 
attorneys' fees, and each Party shall share equally all charges rendered by the mediator. 

10.5.2.6     If   the   Parties   agree   to   a  resolution   of   any   Claim   through 
negotiation or mediation and any Party thereafter fails to abide by the terms of such agreement, then any 
other Party may file suit or initiate arbitration proceedings to enforce such agreement without the need to 
again comply  with the procedures  set forth in this Article 10. In such event, the Party taking action to 
enforce the agreement  will recover from the non-complying  Party (or if more than one non-complying 
Party, from all such Parties pro rata) all costs incurred in enforcing such agreement, including attorneys' 
fees and court costs. 

10.5.3  Binding Arbitration. 

10.5.3.1     Upon Termination  of Mediation, if Claimant desires to pursue the 
Claim,  Claimant  may  initiate  final,  binding  arbitration  of  the Claim  under  the  auspices  of  JAG  in 
accordance with the rules of JAG in effect on the date of the Notice that is provided for in Section 10.5 
of this Declaration. Any judgment upon the award rendered  by  the  arbitrator  may  be  entered  in  and 
enforced   by  any  court  having jurisdiction over such Claim. Unless otherwise mutually agreed to by 
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the Parties, one arbitrator who has expertise in the areas of dispute, which may include legal expertise if 
legal issues are involved, will arbitrate the dispute. 

10.5.3.2    Each  Party  shall  bear  its  own  costs  and  expenses  and  an equal 
share of the arbitrator's and administrative fees of arbitration.  Notwithstanding the foregoing, if a Party 
unsuccessfully  contests the validity or scope of arbitration in a court of law, the arbitrator  shall award 
reasonable attorneys'  fees and expenses incurred in defending such contests, including those incurred in 
trial or on appeal, to the non- contesting  Party. All decisions respecting  the arbitrability  of any Claim 
shall be decided by the arbitrator. 

Section 10.6  Award. 

The  award  of  the  arbitrator  must  be  accompanied  by  detailed  written  findings  of  fact  and 
conclusions of law. Except as required by Applicable Law or for confirmation of an award, neither Party 
nor an arbitrator  may  disclose  the existence,  content,  or results  of  any  arbitration  without  the prior 
written consent of all Parties. 

ARTICLE 11. GENERAL PROVISIONS 

Section 11.1 Powers and Authority. 

The  Property  is  or  will  be  located  within  the  boundaries  of  the  Home Owners Association.  
Declarant authorizes the Home Owners Association to perform covenant enforcement and design 
review services as set forth in this Declaration, and the Home Owners Association has agreed to 
perform covenant enforcement  and design review services as set forth in this Declaration. The 
Home Owners Association may exercise with regard to the Property, all powers  and  authority  
reasonably  necessary  to  administer  the rights  and duties  of  the Home Owners Association  
under this  Declaration,  including,  without  limitation:  (a) the power  to adopt  and amend  
budgets  for revenues, expenditures,  and reserves; (b) the power to collect taxes and Fees from 
Owners to administer its  duties  and  obligations  provided  in  this  Declaration;  (c)  the  power  
to  manage  and  enforce  the Governing   Documents;   (d)  the  power   to  contract   with  a  
third-party   property   manager   for  the management  of  the  Property  and/or  for  all  other  
duties  and  responsibilities   related  to  the  overall operation  of  the  Property;  and  (e)  all  other  
rights,  powers  and  authority  necessary  to  enforce  this Declaration. The Home Owners 
Association has the power to levy Fees, Fines and other penalties for Violations of the Governing 
Documents, as allowed by Applicable Law and as set forth in this Declaration. 

Section 11.2  Delegation. 

The  duties,  easements,  responsibilities,   and  rights  that  are  reserved  and  granted  under  this 
Declaration  may be delegated  in whole or in part by Declarant,  Declarant's Affiliates,  and the Home 
Owners Association to an agent or management company that is acting on behalf of Declarant, Declarant's 
Affiliates, or the Home Owners Association  with respect to all or part of the Property. The right and 
authority of Declarant under this Declaration  automatically  ceases upon expiration of Declarant 
Development Period at which time the foregoing reserved rights vest solely in the Home Owners Association. 

Section 11.3  Enforcement. 
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Subject to the provisions of Article 10 of this Declaration (Alternative Dispute Resolution), enforcement 
of the covenants, conditions, restrictions, easements, reservations, rights-of-way, liens, charges and other 
provisions  contained  in  this  Declaration,  the  Rules  and  Regulations,  the  Guidelines  and  any  other 
Governing Documents,  as at any time amended, may be by any proceeding  at law or in equity against 
any Persons violating or attempting  to violate any such provision, and possible remedies include all of 
those  available  at  law  or  in  equity.  Subject  to  the  provisions  of  Article   10  of  this  Declaration 
(Alternative  Dispute Resolution),  Declarant  and the Home Owners Association have the right, but not the 
duty, to institute, maintain and prosecute any such proceedings.  No remedy shall be exclusive of other 
remedies that may be available. Subject to the provisions of Article 10 of this Declaration (Alternative 
Dispute Resolution), in any action instituted or maintained under this Declaration or any other such 
documents, the prevailing  party shall  be entitled  to recover  its costs and attorneys'  fees incurred  in 
asserting  or defending  the claim, as well as any and all other sums; except  that, any Person who brings 
an action against the Declarant, any Builder, the Home Owners Association, or the ARC, regarding 
enforcement, or non- enforcement,  of any provision  of the Governing  Documents,  shall not be awarded  
their costs or any attorney fees. Failure by Declarant, the Home Owners Association, and/or ARC to 
enforce any covenant, restriction or other provision contained in this Declaration shall in no event give rise 
to any liability, nor shall such non-enforcement  be deemed a waiver of the right to thereafter enforce any 
covenant, restriction or other provision of this Declaration. 

11.3.1     Each  Owner,  by  its  acceptance  of  title  to  a  Lot,  assigns  and  delegates  and 
consents  to the assignment  and delegation  to the Home Owners Association,  in their own  name as an 
Owner of property within the Property, the authority, power, right, and responsibility to enforce the 
Governing Documents.    The foregoing  shall include  the right  of the Home Owners Association to send 
demand  letters  and notices, to charge interest and/or late charges, to levy and collect Fines, to impose 
liens (as provided in C.R.S.  Section  32-1-1001(j)(1), as amended),  to negotiate,  settle and/or  take any 
other  actions,  with respect to any violation(s), or alleged violation(s), of any of the Governing Documents. 

Section 11.4  Severability. 

All provisions of this Declaration  are severable. Invalidation of any of the provisions, including 
any provisions  of Article 10 of this Declaration  (Alternative  Dispute Resolution),  by judgment, court 
order or otherwise,  shall in no way affect or limit any other provisions,  which remain in full force and 
effect. 

Section 11.5  Duration, Revocation and Amendment. 

11.5.1     Each  and every  provision  of  this  Declaration  runs  with  and  binds  the  land, 
perpetually  from  the  date  of  recording  of  this  Declaration.  Except  as  otherwise  provided  in  this 
Declaration,  and  except  for  provisions  of  this  Declaration  regarding  the  rights  and  obligations  of 
Declarant  or  Declarant's  Affiliates,  which  may  not  be  amended  without  Declarant's  prior  written 
consent,  this Declaration  may be amended  by a vote or agreement  of Owners  of at least sixty-seven 
percent (67%) of the Lots subject to the Declaration  at the time notice is provided to Owners of a vote 
on the proposed amendment,  as determined  by the Home Owners Association in its discretion;  provided 
that, until the expiration of the Declarant Development Period, no amendment of this Declaration shall be 
effective without the prior, written consent of Declarant and the Home Owners Association. 
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11.5.2     During the Declarant Development  Period, this Declaration may be amended in 
whole or in part, at any time, by Declarant  without the consent or approval of any other Owner or any 
other Person, in order to correct clerical, typographical,  or technical errors, or any provision to clarify 
this Declaration. 

Section 11.6  Subdivision or Replatting of Lots. 

Declarant reserves for itself and its successors and assigns the right to subdivide or replat any Lot 
owned  by  Declarant.  Each  such  subdivision  or  replatting  may  change  the  number  of  Lots  in  the 
Property. The foregoing reservation includes the right to move any lot lines on Lots for the purpose of 
accommodating Improvements which are, or may be constructed.  The rights provided for in this Section 
11.6 shall terminate 25 years after recording of this Declaration in the Recorder's Office. 

Section 11.7  Withdrawal. 

During the Declarant  Development  Period,  Declarant  reserves for itself and its successors  and 
assigns the right to withdraw the Property, or any portion thereof, including one or more Lots, on a Lot 
by  Lot  basis,  from  this  Declaration,  so  long  as  Declarant  owns  the  portion  of  the  Property  to  be 
withdrawn,  effective  upon  the  recordation  of  a  Supplemental   Declaration,  executed  by  Declarant, 
referring to this Declaration, describing such portion and declaring that such portion be withdrawn from 
the Property under this Declaration.  Declarant will provide a copy of the Supplemental  Declaration  to 
the Home Owners Association. The recording of any such written instrument  and the withdrawal of any 
portion of the Property does not require the consent or ratification of any Owner or other owner of any 
portion of the Property other than Declarant, but shall require the written consent of an Owner of the portion 
of the Property being withdrawn, if and only if at the time such portion of the Property then being 
withdrawn from the Property is not then owned by Declarant. 

Section 11.8   Annexation. 

During  the  Declarant  Development  Period,  Declarant  may  annex  to  the  Property  additional 
property,  including  any property  which  may previously  have been  withdrawn  from  the Property  and 
such additional property will be made subject to this Declaration.   Each annexation, if any, may be 
accomplished   by  recording  of  an  annexation  document   that  shall  be  considered   a  Supplemental 
Declaration under this Declaration that expressly and unequivocally provides that the property described 
therein shall be subject to this Declaration and all terms and provision hereof. 

Section 11.9  Supplements to this Declaration. 

If Declarant elects to submit any additional real property to this Declaration, such additions shall 
be described in and effected  by a Supplemental  Declaration.  The recording of any such Supplemental 
Declaration  and the resulting expansion  of the Property  shall not require the consent or ratification  of 
any  Owner  other  than  Declarant.  A  Supplemental   Declaration   may  impose  on  the  real  property 
described  therein  additional  covenants,  conditions,  restrictions,  limitations,  reservations,  exceptions, 
equitable servitudes and provisions other than those set forth in this Declaration, taking into account the 
unique and particular aspects of the real property covered thereby. Upon Recordation of a Supplemental 
Declaration, the portion of the real property subject to the Supplemental  Declaration  shall become part 
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of the Property and shall be subject to all covenants, conditions, restrictions, limitations, reservations, 
exceptions, equitable servitudes and other provisions set forth in this Declaration. Any additional use 
restrictions contained in a Supplemental  Declaration only apply to the real property subject to that 
Supplemental  Declaration.  Nothing in this Declaration  may be construed  to obligate Declarant to make 
any real property, other than the Property, subject to this Declaration. The withdrawal of any portion of 
the  Property  shall  be  effective  upon  the  recordation  of  a  Supplemental   Declaration,   executed  by 
Declarant,  referring  to  this  Declaration,  describing  such  portion  and  declaring  that  such  portion  be 
withdrawn from the Property under this Declaration. The recording of any such written instrument  and 
the withdrawal of any portion of the Property does not require the consent or ratification of any Owner 
or other owner of any portion of the Property other than Declarant, but shall require the written consent 
of an Owner of the portion of the Property being withdrawn, if and only if at the time such portion of the 
Property then being withdrawn from the Property is not then owned by Declarant. 

Section  11.10  Notice. 

Unless otherwise required by Applicable Law or this Declaration, any requirement to deliver any 
notice, statement, demand,  document  or record to an Owner shall be deemed  satisfied  by sending  the 
same  to an Owner  by electronic  delivery  if  the Owner  has  provided  an electronic  mail or  delivery 
address to the Home Owners Association. Otherwise,  an Owner, shall register his mailing address  with 
the Home Owners Association, and any notice, statement, demand, document or record intended to be 
delivered upon an Owner must be sent by U.S. mail, postage prepaid, addressed  in the name of such 
Person  at such registered mailing address. However, if any Owner fails to notify the Home Owners 
Association of a registered address, then any notice,  statement,  demand,  document  or  record  may be 
delivered  or  sent  to such  Owner  at the address of such Owner's  Unit. 

Section  11.11  Limitation on Liability. 

Benefited Parties shall not be liable to any Person for any action or for any failure to act arising 
out of the Governing Documents, if any, unless the action or failure to act was not in good faith and was 
done or withheld with malice. Further, neither the Home Owners Association nor the ARC nor the 
Enforcement Committee waives, and no provision of this Declaration is a waiver of, the immunities and 
limitations to which the Home Owners Association the ARC and the Enforcement Committee  have as a 
matter of law, including the Colorado  Governmental  Immunity  Act, §24-10-101,  et seq. C.R.S., as 
amended.  Any releases and waivers in this Declaration apply to this Section 11.11. 

Section  11.12  No Representations, Guaranties or Warranties. 

To the fullest extent permitted by Colorado law, the Benefitted Parties disclaim all warranties of 
any  kind,  express  or  implied,  including,  without  limitation,  any  implied  warranties  or  habitability, 
suitability,  or fitness for a particular  purpose,  and no representations,  guaranties  or warranties  of any 
kind, express or implied, including, without limitation, any implied warranties of habitability, suitability, 
or fitness for a particular purpose are given or made by any Benefitted Parties, in connection  with any 
portion of the Property, or any Improvement,  its physical condition,  structural integrity, freedom from 
defects in design or construction,  zoning, compliance  with applicable laws, fitness for intended use, or 
view, or in connection with the subdivision, sale, operation, maintenance, cost of maintenance, taxes or 
regulation thereof, unless and except as specifically set forth in writing. 
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Section 11.13  Disclaimer Regarding  Safety. 

THE  BENEFITTED  PARTIES   DISCLAIM   ANY  OBLIGATION  REGARDING   THE 
SECURITY    OF    ANY   PERSONS    OR    PROPERTY   WITHIN    THE    PROPERTY.   BY 
ACCEPTING  A  DEED  TO  A  LOT  WITHIN   THE  PROPERTY,  EACH  OWNER 
ACKNOWLEDGES THAT THE BENEFITTED PARTIES ARE OBLIGATED  TO DO ONLY 
THOSE  ACTS  SPECIFICALLY ENUMERATED   IN  THIS  DECLARATION, IF  ANY, AND 
ARE NOT OBLIGATED  TO DO ANY  OTHER   ACTS WITH RESPECT TO THE SAFETY OR 
PROTECTION OF PERSONS OR PROPERTY WITHIN  THE PROPERTY. 

Section 11.14  Waiver of Trial. 

BY ACCEPTING A DEED  TO ANY LOT,  EACH  OWNER  KNOWINGLY,  VOLUNTARILY 
AND INTENTIONALLY WAIVES ANY RIGHTS  IT MAY HAVE TO A TRIAL  BY A JURY 
OR  TO  A  JUDGE   WITH   RESPECT   TO  ANY  AND  ALL  ISSUES  PRESENTED   IN  ANY 
ACTION,  PROCEEDING, CLAIM  OR  COUNTERCLAIM BROUGHT  BY THEM  AGAINST 
DECLARANT  OR ITS  SUCCESSORS  WITH  RESPECT  TO  ANY MATTER  ARISING  OUT 
OF OR IN CONNECTION WITH THIS DECLARATION  OR ANY   DOCUMENT,    OR   ANY 
CLAIM ARISING OUT OF ALLEGATIONS OF DEFECTIVE CONSTRUCTION. 

Section 11.15  Development Within and Surrounding the Property. 

Each Owner acknowledges  that development  within and surrounding the Property may continue 
for an indefinite period, and that plans for the density, type and location of improvements, developments 
or land uses may change over time. Such development  may entail changes to or alterations in the access 
to the Property, views of or from the Property, the Lots or the Units, surrounding land uses, open space 
or facilities,  traffic volumes or patterns, privacy or other aspects or amenities.  Development  also may 
entail noise, odors, unsightliness, dust and other inconveniences or disruptions.  By accepting a deed to a 
Lot or a Unit, each Owner accepts title to such Lot or Unit, as applicable, subject to the foregoing,  and 
waives and releases any claim against the Benefited Parties, arising out of or associated with any of the 
foregoing. The release and waiver set forth in Section 11.18 (Waiver) shall apply to this Section 11.15. 

Section 11.16  Home Owners Association May Assign. 

The Home Owners Association may engage one or more third party independent contractors  to 
carry out and enforce all or a portion of the provisions of the Declaration, the Guidelines,  the Rules and 
Regulations and any supplemental documents  and agreements related to the provision of covenant 
enforcement  and design  review  services  within  the  Property.  Any  such  contractors  shall  be  engaged  
under  the  sole direction and of control of the Home Owners Association. 

Section 11.17  Waiver. 

By acceptance  of a deed  to a Lot, each Owner releases,  waives, and discharges  the Benefited 
Parties from  all losses,  claims,  liabilities,  costs, expenses,  and damages,  arising directly  or indirectly 
from any hazards, disclosures or Property Risks set forth in this Declaration. 
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Section 11.18  Headings. 

The Article, Section and subsection headings in this Declaration are inserted for convenience of 
reference only, do not constitute a part of this Declaration,  and in no way define, describe or limit the 
scope or intent of this Declaration or any of the provisions hereof. 

Section 11.19 Gender. 

Unless the context requires a contrary construction,  the singular shall include the plural and the 
plural the singular and the use of any gender shall be applicable to all genders. 

Section 11.20  Action. 

Any  action  that  has  been  or  may  be  taken  by  Declarant,  the  Home Owners Association  ,  the  
ARC  the Enforcement  Committee,  or any other Person,  may be taken "at  any time, from time to 
time."  Each provision that authorizes, directs or permits action shall be deemed to include such language. 

Section 11.21  Sole Discretion. 

All actions which are to be taken by, or on behalf of, Declarant, the Home Owners Association, the 
ARC, or the Enforcement Committee,  or any other Person, shall be deemed to be taken "in the sole 
discretion" of such Person. 

Section 11.22  Use of "Include," "Includes," and "Including." 

All  uses,  in  this  Declaration,  of  the  words  "include,"  "includes,"   and  "including,"   shall  be 
deemed to include the words "without limitation" immediately thereafter. 

Section 11.23  No Waiver. 

No term or condition of this Declaration   shall  be construed or interpreted as a waiver, express 
or implied, of any of the immunities, rights, benefits, protections or other provisions of the Colorado 
Governmental   Immunity   Act,  C.R.S.   §§  24-10-101,   et  seq.  afforded   to  the  Home Owners 
Association  ,   the Enforcement Committee and/or the ARC. 

Section 11.24  Exemption. 

Notwithstanding  anything in this Declaration to  the contrary, (a) neither Declarant, Declarant's 
Affiliates,  nor  any  of  their  activities  shall  in  any  way  be  subject  to  the  control  of,  or  under  the 

jurisdiction of the Home Owners Association, the ARC or the Enforcement Committee (including any 
Guidelines or Rules and Regulations),  nor shall Declarant or Declarant's Affiliates be required to seek 

the approval or consent  of the Home Owners Association,  the ARC or the Enforcement  Committee  for 
any construction  or other work to be performed  by or on behalf of Declarant  in the Property and (b) 
nothing contained  in this Declaration  shall be construed to prevent or limit (i) Declarant's exercise or 

enjoyment of any Special 
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Declarant Right, Additional Reserved Right, Development  Right or any other right of Declarant  under 
this Declaration or (ii) the conduct by Declarant, Declarant's Affiliates or their respective employees or 
agents,  as  applicable,  of  any  activity,  including,  without  limitation,  the erection  or  maintenance  of 
temporary structures, trailers, improvements or signs, necessary or convenient to the development, 
construction,  marketing or sale of the Property or any other property.   Declarant, in its sole discretion, 
may also exempt  a Builder from  the provisions  of Article  3, (a) as long as the Builder  has received 
written  design  approval  under the Design  Guidelines  from  Declarant,  and/or  (b) for  activities  which 
Declarant  deems  to  be  incidental  to  the  Builder's   development  activities,  in  Declarant's  sole  and 
absolute discretion. This exemption terminates upon expiration of Declarant Development Period. 

Section 11.25  Runs  with the Land; Binding  Upon Successors. 

The benefits, burdens, and all other provisions contained  in this Declaration  shall be covenants 
running with and binding upon the Property and all Improvements which are now or hereafter become a 
part of the Property. The benefits, burdens, and all other provisions contained in this Declaration shall be 
binding upon, and inure to the benefit of Declarant,  the Home Owners Association each of their Affiliates, 
and all Owners, and to their respective heirs, personal representatives,  successors and assigns. 

ARTICLE 12.  DISCLOSURES 

Section 12.1  No Liability for Condition of the Property/Nuisances/Hazards Associated with 
Adjacent Lands. 

By purchasing  a Lot or Unit, or any portion thereof, each Owner acknowledges  that the Lot or 
Unit may be located adjacent to or in relatively close proximity to property utilized for commercial  and 
other non-residential  uses (collectively  the "Adjacent Properties") and further the Lot or Unit may be 
built  on  land  affected   by  amendment   to  the  land  or  soil  conditions   (including   expansive   soils 
corrections)  resulting  from construction,  engineering,  grading, and soil preparation.  Owners recognize 
and assume the risks of owning property adjacent to or within relatively close proximity to the Adjacent 
Properties and the risks of the condition of the land and soils. Such risks include, without limitation: (i) 
expansive  soils conditions  and drainage  issues on or under the Property  and (ii) injury to person and 
property arising out of, or resulting from, the operation, maintenance and use of the Adjacent Properties, 
noise associated with the Adjacent Properties, noise, odors, and attractive nuisances to children  (all of 
the  above  being  collectively  referred  to  as  the  "Property Risks").  The  Benefitted  Parties  have  no 
liability  for  any personal  injury  or property  damage  resulting  from  the Property  Risks.  By virtue  of 
taking title to a Lot or Unit subject to this Declaration, each Owner for itself and its heirs, personal 
representatives,  executors,  tenants,  successors,  assigns,  invitees  and licensees:  (i) assumes  the risk of 
loss, injury or damage to property or persons resulting from the Property Risks; (ii) agrees to obtain such 
policies of insurance as may be necessary to insure such Owner and Occupant from injury or damage to 
property  or person resulting  from the Property  Risks;  (iii) releases  and holds harmless  the Benefitted 
Parties and discharges from any liability for any personal injury or property damage resulting from the 
Property   Risks,   including,   without   limitation,   arising   from   the  negligence   of   Declarant   and/or 
Declarant's  agents,  contractors,   subcontractors,  employees,  officers,  successors,  assigns,  guests,  or 
invitees,  and  (iv)  indemnifies  (including  the  payment  of  reasonable  costs  and  attorneys'  fees)  the 
Benefitted Parties from and against any claims, actions, suits, demands and compensations,  either at law 
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or in equity, brought against or incurred by the Benefitted Parties for or on account of any damage, loss, 
or injury either to person or property, or both, resulting directly or indirectly from the Property Risks. 

Section 12.2  Land Use Documents. 

The  Property  is being developed  in  accordance  with  the land  use regulations  of  the County. 
Declarant,  for  itself,  its   successors   and  assigns,   reserves   the  right  to  obtain   modifications   and 
amendments  to all land use documents,  subject to the approval of the County. Such modifications  and 
amendments  could change the uses of the Property and adjacent  and nearby land from the uses which 
are set forth in the land use documents.  Declarant  makes no warranties  or representations  whatsoever 
that the plan presently envisioned for the Development can or will be carried out, or that any such land, 
whether or not it has been subjected to this Declaration,  is or will be committed  to or developed for a 
particular use, or that such use will continue in effect. 

Section 12.3  Future Development and  Views. 

Owners acknowledge that existing views, if any, of the immediate and surrounding areas and 
mountains may be subject to change or elimination  as a result of future development  of non-residential 
and residential uses, road construction,  tree growth and landscaping.  Declarant, Declarant's Affiliates or 
Builders may charge premium prices for similar houses or lots depending on a variety of factors, which 
may include  location,  lot size, cul-de-sac  frontage,  solar orientation  or proximity  to open  space.  The 
market value of these factors may be subjective. No Builder is authorized to represent a premium price 
as a "view" premium. Neither Declarant nor Declarant's Affiliates assume any responsibility for any 
representation  or promise  made by a Builder,  sales counselor,  independent  broker  or other  agent  or 
employee of a homebuilder with regard to premium prices. Each Owner acknowledges that development 
within and surrounding the Development  may continue for an indefinite  period, and that plans for the 
density, type and location of improvements, developments or land uses, may change over time. Such 
development may entail changes to or alterations in the access to the Development,  views of or from the 
Development,  the Lots or the Units, surrounding land uses, open space or facilities,  traffic volumes or 
patterns, privacy or other off-site aspects or amenities. Development also may entail noise, odors, 
unsightliness, dust and other inconveniences or disruptions. By accepting a deed to a Lot or a Unit, each 
Owner accepts title to such Lot or Unit, as applicable, subject to the foregoing, and waives and releases 
any claim against the Benefitted Parties arising out of or associated with any of the foregoing. 

Section 12.4  Separate Ownership of Surface and Subsurface Rights. 

Ownership  of  subsurface  rights,  including  mineral  rights,  oil,  gas,  and  other  hydrocarbons, 
underlying the Property are separate from surface rights. The owners of such mineral rights, oil, gas and 
other hydrocarbons  and their successors, assignees and lessees reserve the right to exercise all rights of 
exploration, extraction and removal of the same as allowed by Applicable Laws. 

Section 12.5  Safety and Security. 

Each Owner and Occupant is responsible for their own personal safety and the security of their 
property in the Development.  The Home Owners Association may, but shall not be obligated to, maintain 
or support certain activities designed to enhance the level of safety or security in accordance with 
Applicable Law. 
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None of the Benefitted Parties shall in any way be considered insurers or guarantors of safety or security 
within  the Development,  nor be held liable  for  any loss  or damage  by reason  of failure  to provide 
adequate security or ineffectiveness of security measures undertaken. 

Section 12.6  Disruption from  Development and  Construction. 

Declarant makes no warranties or representations  whatsoever that construction and development 
will not cause  certain  disruptions  and inconveniences  to Owners  or  Occupants.  In that regard,  each 
Owner acknowledges  and agrees that construction  and development  is likely to cause noise, dirt, dust, 
odors,  traffic  disruption,   temporary  closure  of  facilities  and  other  inconveniences   associated  with 
construction and development. 

Section 12.7  View Impairment. 

Neither Declarant, Declarant's Affiliates, the Home Owners Association or ARC guarantee or 
represent that any  view  over  and  across  the  Lots,  Units  or  other  Improvements,  or  that  any  open  
space  will  be preserved without impairment, nor is there any obligation to relocate, prune, or thin trees or 
other landscaping.  Declarant  has  the  right  to  add  trees,  walls,  fences,  berms,  or  other  structures,  
signs, lighting, water features and other landscaping from time to time, without regard to any view 
impairment. Any express  or implied  easements  for  view  purposes  or for the passage  of light  and air 
are hereby expressly disclaimed. 
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m. 

IN WITNESS WHEREOF, Declarant, as the Owner of the Property, has hereunto set its hand 
and seal on the Effective Date. 

DECLARANT: 

LIBERTY SAVINGS  BANK,  FSB,  an Ohio  for 
profit co   oration 

STATE OF  0b tt:'  ) 

(\  ' ) ss. 
COUNTY OF   [ dcrdqC•k'VLC'l'f  ) 

The foregoing instrument was acknowledged before me this j£ 1day of  j_!fl( 

jw:.:.cph ( t.fr:S LtftS , as  Ci\o  of    LU:tAy.5;a,,it11:i &- 1;;,    P5t3 
Witness my hand and official seal. 

'2015,  by 

{SEAL} 
/--,,,, 

h \Ld."'\.{   t-£i!tCt¥1   
Notary Public  fl 
MyCommissionexpires: _Ht:c  5 ]Of(c 

OWE  U. OOBRAN, NotaryPublic  r  
1 

Inm:t mrtbe Sllllte ofObio 
My Commission es:Aug.5,2016 

(Signature  Page to Declaration of Covenants, Conditions and Restrictions for Mountain Sky, Page 1 
of2) 
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·    /_,,_<'_ :;;_/_,_.--_ _ 

STATE OF COLORADO  ) 

Witness 1:ny hand and official seal. 

I'LATTE  BASIN CONSULTANTS,    INC.,   a 
Colorado corporation 

{SEAL} 

My Commission expires:  "':'_.- 
--- /·2·' / . .;

·  _ 

(Signature  Page to Declaration f( Covenants, Omdition· and Restrictimts j(.w Mountain Sky, Page 2 
of2) 
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EXHIBIT A 

THE PROPERTY 

TRACT 3, SADDLER PLANNED UNIT DEVELOPMENT,  CITY OF FORT LUPTON,  COUNTY OF 
WELD, STATE OF COLORADO. 
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1 INTRODUCTION 
 
1.1 Basis for Guidelines 

 
These Residential Improvement Guidelines and Site Restrictions (the “Guidelines”) are 
intended to assist Owners living in the Mountain Sky Community (the “Community”) in 
implementing landscaping and other Improvements to their property. The Declaration of 
Covenants, Conditions and Restrictions for Mountain Sky (the “Covenants”) require prior 
approval from the Architectural Review Committee (the “ARC”) before the construction, 
erection, placement, alteration, planting, installation or modification of any Improvement 
upon any Unit shall be made. In order to assist Owners, the ARC desires to establish 
certain pre-approved designs for several types of Improvements and to exempt certain 
Improvements from the requirement for approval. This booklet contains the guidelines 
established by the ARC with respect to property subject to the Covenants. 

 
1.2 Definitions 

 
All words and phrases used in these Guidelines shall have the meaning provided in the 
Covenants unless otherwise defined herein. 
 
The use of the word Owner in these Guidelines shall apply to and include any Person 
who is permitted to be on the Property by an Owner including, but not limited to, an 
Owner’s family, guests, invitees, tenants, visitors or independent contractors. 

 
1.3 Contents of Guidelines 
 

In addition to the introductory material, these Guidelines contain (A) a summary of 
procedures for obtaining approval from the ARC (see Section 2); and (B) a listing of 
specific types of improvements that Owners might wish to make with specific information 
as to each of these types of improvements (see Section 3). 

 
1.4 Architectural Review Committee or Representative 
 

The ARC consists of Persons, representatives or a committee appointed to review 
requests for approval of architectural or site changes. 

 
1.5 ARC Contact Information 
 

The contact information of the ARC, Persons, committee or representative authorized to 
administer the architectural review process is: 
 

COMPANY NAME OFFICE FAX E-MAIL 

Pinnacle Consulting 
Group, Inc.  

970-669-3611 970-669-3612 KammyT@PinnacleConsulting
GroupInc.com 
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1.6 Effect of Covenants 
 

The Covenants govern property within the Community. Each Owner should review and 
become familiar with the Covenants. Nothing in these Guidelines supersedes or alters 
the provisions or requirements of the Covenants and, if there is any conflict or 
inconsistency, the Covenants will control. 

 
1.7 Effect of Governmental and Other Regulations 
 

Use of property and any Improvements must comply with any applicable building codes 
and other governmental requirements and regulations. Additionally, the Community is 
subject to the restrictions and controls established in the Mountain Sky Planned Unit 
Development (PUD). Owners are encouraged to contact the Town of Severance for 
further information and requirements for Improvements they wish to make. 

 
APPROVAL BY THE ARC DOES NOT CONSTITUTE ASSURANCE THAT 
IMPROVEMENTS COMPLY WITH APPLICABLE GOVERNMENTAL REQUIREMENTS 
OR REGULATIONS OR THAT A PERMIT OR APPROVALS ARE NOT ALSO 
REQUIRED FROM APPLICABLE GOVERNMENTAL BODIES. 

 
1.8 Interference with Utilities 

 
In making improvements to property, Owners are responsible for locating all water, sewer, 
gas, electrical, cable television, or other utility lines or easements. Owners should not 
construct any improvements over such easements without the consent of the utility 
involved, and Owners will be responsible for any damage to any utility lines. All 
underground utility lines and easements can be located by contacting: 
 

Utility Notification Center of Colorado 
1-800-922-1987 

 
1.9 Goal of Guidelines 
 

Compliance with these Guidelines and the provisions of the Covenants will help preserve 
the inherent architectural and aesthetic quality of the Community. It is the responsibility 
of the ARC to ensure that all proposed improvements meet or exceed the requirements 
of these Guidelines and to promote the highest quality design for the neighborhood. It is 
important that improvements to property be made in harmony with and not detrimental to 
the rest of the Community. A spirit of cooperation with the ARC and neighbors will go far 
in creating an optimum environment, which will benefit all Owners. By following these 
Guidelines and obtaining prior written approval for improvements to property from the 
ARC, Owners will be protecting their financial investment and will help insure that 
improvements to property are compatible with standards established for the Community. 
If a question ever arises as to the correct interpretation of any terms, phrases or language 
contained in these Guidelines, the ARC’s interpretation shall be final and binding. 
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1.10 Enforcement of Covenants and Design Guidelines 
 

The Mountain Sky Home Owners Association (the “Association”) shall have primary 
responsibility for the enforcement of the architectural requirements of the Covenants and 
these Guidelines. The Association, its agents, and the ARC will investigate written 
complaints concerning violations of the requirements/prohibitions of the Covenants or 
these Guidelines, if such complaints are signed and dated by the person making the 
complaint. The Association, its agents, and the ARC shall use all reasonable means to 
maintain the anonymity of complainants. If a violation is found as a result of a complaint 
or through its own inspections, the Association shall notify the Owner whose property is 
in violation, in writing, requesting that appropriate action be taken to achieve compliance.  
The Association shall take enforcement action (including assessing fines, fees, and 
penalties) in accordance with the Association’s compliance and fee policy then in effect.  
Specific duties and powers of the ARC and the Association are more fully set forth in the 
Covenants. 
 

1.11 Builders Exemption 
 

Pursuant to the Declaration of Covenants, Conditions and Restrictions for MOUNTAIN 
SKY, Section 3.18, A Builder may request written approval from the Declarant for a building 
plan or any number of building plans. Upon written approval from the Declarant, the Builder 
may build that plan, or plans without further review and approval from the ARC subject to 
the following conditions. 
 

A. The Builder shall give notice to the ARC as to which lot, or lots the plan, or plans 
will be constructed on.  

B. The Builder may build the identical plan and elevation provided the identical plans 
and elevations are separated by at least two distinctly different plans.  

C. The Builder may build the same plan with a different elevation and paint scheme 
provided the plans are separated by at least one distinctly different plan.  

D. The Builder may not build the identical plan directly across the street from each 
other unless the plans have a different elevation and paint scheme. 

E. In all cases a Builder must offer a minimum of 4 different plans with a minimum of 3 
elevations each and a minimum of 5 paint schemes. 

F. The Builder may submit standardized landscaping plans for the front and/or rear 
yard for review and approval. Identical front yard landscaping plans may not be 
constructed next to each other. 

 
Once a home has been purchased by a third party from the Builder these Guidelines will 
control. All future changes, modifications and additions to the property must be approved by 
the ARC. 
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1.12 General Housing Guidelines 
 

Residential Properties within Mountain Sky are defined by three distinct Community 
areas.  
 
The western portion of the Community is defined by large (½ acre +/-) lots with semi-
custom home styles. The minimum home square footage for this area is 2,200 square 
feet for ranch style homes and 2,500 square feet for two story style homes. All homes 
must have a minimum 3 car side-by-side garage with a minimum of 2 separate garage 
doors. 4 car garages are encouraged. The product design must consider ‘four sided 
architecture’ with focus on integration of all elements into a cohesive design. All other 
design Guidelines defined herein shall apply. 
 
The eastern portion of the Community is defined by smaller suburban (1/4 - 1/5 acre +/-) 
lots with production home styles. The minimum home square footage for this area is 1,500 
square feet for ranch style homes and 1,900 square feet for two story style homes. All 
homes must have a minimum 2 car side-by-side garage. 3 car garages are encouraged. 
The product design will focus on the front façade with pleasing side and rear elevations 
that complement the overall design. All other design Guidelines defined herein shall 
apply. 
 
 
The southwestern portion of the Community is planned for multifamily attached housing. 
The site plans for this area must incorporate all elements dictated by the approved 
Mountain Sky PUD. The ARC will review the plans paying special attention to features 
such as: building massing, separation and setbacks; four sided architecture integration; 
paint and color themes; parking location and adequacy, covered parking and individual 
garage areas; landscaping themes; entry details and construction phasing. The applicant 
is encouraged to schedule a preliminary meeting with the ARC to discuss their concept 
plans prior to formal submission. It is anticipated that the multifamily developer may want 
to establish a Home Owners Association to enforce special covenants that only affect that 
area. The ARC and the Association will consider any such request based on its merits. In 
all cases the Guidelines defined herein shall apply. 

 
Remainder of the Page Intentionally Left Blank. 
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2 PROCEDURES FOR ARC APPROVAL 
 
2.1 General 
 

As indicated in Section 3, there are some cases in which advance written approval of the 
ARC is not required if the guidelines with respect to that specific type of improvement are 
followed. In a few cases, as indicated in Section 3, a specific type of improvement is not 
permitted under any circumstances. In all other cases, including improvements not 
included in Section 3, advance, or prior written approval by the ARC is required before an 
improvement to property is commenced. 

 
2.2 Drawings or Plans 
 

Owners are required to submit to the ARC a Design Review Request Form and complete 
plans and specifications (said plans and specification to show exterior design, height, 
materials, color, location of the structure or addition to the structure, plotted horizontally 
and vertically, location and size of driveways, general plan of landscaping, fencing, walls, 
windbreaks and grading plan, as well as such other materials and information as may be 
required) prior to commencement of work on any improvement to property. In most cases, 
the materials to be submitted will not have to be professionally prepared by an architect, 
a landscape architect, or draftsman, and a simple drawing with dimensions and 
description will be sufficient. In the case of major improvements, such as room additions, 
structural changes or accessory building construction, detailed plans and specifications, 
prepared by a licensed architect, may be required. Whether done by the Owner, or 
professionally, the following guidelines should be followed in preparing drawings of plans: 

 
A. The drawing or plan should be done to scale and shall depict the property lines of your 

lot and the outside boundary lines of the home as located on the lot. If you have a copy 
of an improvement survey of your lot obtained when you purchased it, this survey would 
be an excellent base from which to start. 
 

B. Existing improvements, in addition to your home, should be shown on the drawing or 
plan and identified or labeled. Such existing improvements include driveways, walks, 
decks, trees, shrubs, fences, etc. The proposed improvements should be shown on the 
plan and labeled. Either on the plan or on an attachment, there should be a brief 
description of the proposed improvement, including the materials to be used and the 
colors. For Example: Redwood deck, ten (10) feet by twelve (12) feet with two inch by 
four inch (2”x4”) decking and natural stain. 
 

C. The plan or drawing and other materials should show the name of the Owner, the 
address of the home, the lot, block and filing number, e-mail and a telephone number 
where the Owner can be reached. 
 

D. The proposed improvements must take into consideration the easements, building 
location restrictions and sight distance limitations at intersections. 
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E. Owners should be aware that many improvements require a permit from the Town.  The 
ARC reserves the right to require a copy of such permit as a condition of its approval. 
 

F. In some instances, elevation drawings of the proposed improvement will be required.  
The elevation drawings should indicate materials. 
 

G. Photographs of existing conditions and of proposed materials and colors are 
encouraged to be included, and are helpful to convey the intended design, but should 
not be used solely to describe the proposed changes. 

 
2.3 Submission of Drawings and Plans 
 

One copy of the drawing or plans (minimum acceptable size 8.5" x 11") must be submitted 
to the ARC along with a completed Design Review Request Form. Color photographs, 
brochures, paint swatches, etc. will help expedite the approval process. Specific 
dimensions and locations are required. 

 
The review fees as set forth on the Architectural Design Review Submittal Fees Sheet 
(available from the entity listed in Section 1.5) shall be submitted with the Design Review 
Request Form. In addition, any costs incurred by the ARC for review of submittals shall 
be borne by the Owner and shall be payable prior to final approval. Any reasonable 
engineering consultant fees or other fees incurred by the ARC in reviewing any 
submission will be assessed to the Owner requesting approval of the submission. 

 
2.4 Action by ARC 
 

The ARC will meet as required to review plans submitted for approval. The ARC may 
require submission of additional information or material, and the request will be deemed 
denied until all required information and materials have been submitted. The ARC will act 
upon all requests in writing within forty-five (45) days after the complete submission of 
plans, specifications, and other materials and information as requested by the ARC.  If, 
for any reason, the ARC fails to review and approve in writing (which may be with 
conditions and/or requirements or disapprove, a request for architectural approval within 
forty-five (45) days after the complete submission of the plans, specifications, materials 
and other information with respect thereto, such request is deemed approved by the ARC.  

 
2.5 Revisions and Additions to Approved Plans 
 

Any revisions and/or additions to approved plans made by the Owner or as required by 
any governmental agency, must be re-submitted for approval by the ARC. The revised 
plans must follow the requirements as outlined above. 

 
2.6 Completion of Work 
 

After approval (which may be with conditions and/or requirements) of any proposed 
Improvement by the ARC, the proposed Improvement shall be completed and constructed 
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as promptly and diligently as possible, and in complete conformity with all conditions and 
requirements of the approval.  Failure to complete the proposed Improvement by the 
Completion Deadline, or to complete the Improvement in complete conformance with the 
conditions and requirements of the approval, shall constitute noncompliance; provided, 
however, that the ARC may grant extensions of time to individual Owners for completion 
of any proposed Improvements, either (a) at the time of initial approval of such 
Improvements, or (b) upon the request of any Owner, provided such request is delivered 
to the ARC in writing; provided that the Owner is diligently prosecuting completion of the 
subject Improvements or other good cause exists at the time such request is made. 

 
2.7 Notice of Completion 
 

Upon the completion of an Improvement, the applicant for approval of the same shall give 
a written "Notice of Completion" to the ARC (in form and substance acceptable to the 
ARC, or on forms provided by the ARC).  Until the date of receipt of such Notice of 
Completion, the ARC shall not be deemed to have notice of completion of any 
Improvement on which approval (which may be with conditions and/or requirements) has 
been sought and granted as provided in this Section. 

 
2.8 Inspection of Work 
 

The ARC, or its duly authorized representative, shall have the right to inspect any 
Improvement at any time, including prior to or after completion, in order to determine 
whether or not the proposed Improvement is being completed or has been completed in 
compliance with the approval granted pursuant to this Article.  However, such right of 
inspection shall terminate ninety (90) days after the ARC has received a Notice of 
Completion from the applicant and no action has been initiated by the ARC. The ninety 
(90) day period to perform inspections after the ARC has received a Notice of Completion 
does not apply to or limit the right or authority of the ARC to require compliance with the 
review and approval process as set forth in the Covenants and these Guidelines, or the 
right or authority of the Association to enforce the Covenants, these Guidelines, or any 
Rules and Regulations, including but not limited to the requirements pertaining to the 
maintenance of Improvements. 

 
2.9 Rights of Appeal 
 

The affirmative, majority vote of the ARC shall be required for approval (which may be 
with conditions and/or requirements) of each matter, unless the Person with the authority 
to appoint the ARC, as provided in the Covenants, has delegated, in writing, some or all 
architectural authority, to one or more other Persons or the ARC has appointed a 
representative or committee to act for it, in which case the decision of such Person, 
representative or committee shall control.  An Owner may appeal to the ARC in the event 
of adverse action by committee of representative, provided such appeals are submitted 
in writing within thirty (30) days after the applicant received notice of such adverse action. 

 
2.10 Notice of Non-compliance 
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If, as a result of inspections or otherwise, the ARC determines that any Improvement has 
been done without obtaining all required approvals (which may be with conditions and/or 
requirements), or was not done in substantial compliance with the approval that was 
granted, or has not been completed by the Completion Deadline (except landscaping, as 
provided below), subject to any extensions of time granted pursuant to Section 2.6 hereof, 
then the ARC shall notify the applicant in writing of the Non-Compliance.  Such notice of 
Non-compliance shall be given not later than sixty (60) days after (as applicable), (a) the 
ARC receives a Notice of Completion from the applicant, or (b) the ARC discovers any 
such noncompliance. The notice of Non-compliance shall specify the particulars of the 
Non-compliance. 

 
2.11 Correction of Non-compliance 
 

If the ARC determines that a Non-compliance exists, the Person responsible for such 
Non-compliance shall remedy or remove the same within not more than forty-five (45) 
days from the date of receipt of the notice of Non-compliance.  If such Person does not 
comply with the ruling within such period, the ARC shall notify the Association, and the 
Association may, at its option, record a notice of Non-compliance against the Unit on 
which the Non-compliance exists, may impose fines, penalties and interest, may remove 
the Non-complying Improvement, or may otherwise remedy the Non-compliance, and the 
Person responsible for such Non-compliance shall reimburse the Association , upon 
demand, for all costs and expenses, as well as anticipated costs and expenses, with 
respect thereto. 

 
2.12 Amendment 
 

These Guidelines may at any time, from time to time, be added to, deleted from, repealed, 
amended, and modified, reenacted, or otherwise changed by the ARC in its sole 
discretion as changing conditions and/or priorities dictate. 

 
2.13 Questions 
 

If you have any questions about the foregoing procedures, feel free to call the ARC at the 
phone number and address listed in the Section 1.5 of these Guidelines. 

 
 
 

Remainder of page intentionally left blank. 
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3 SPECIFIC TYPES OF IMPROVEMENTS / SITE RESTRICTIONS 
 
3.1 General 
 

The following is a listing, in alphabetical order, of a wide variety of specific types of 
improvements which Owners typically consider installing, with pertinent information as to 
each. Unless otherwise specifically stated, drawings or plans for a proposed improvement 
must be submitted to the ARC and written approval of the ARC obtained before the 
improvements are made. In some cases, where it is specifically so noted, an Owner may 
proceed with the improvements without advance approval if the Owner follows the stated 
guideline. In some cases, where specifically stated, some types of improvements are 
prohibited. ARC review and approval is required on any external items not be listed below. 

 
3.1.1 Variances 

 
Approval of any proposed plans by the granting of a variance from compliance with 
any of the provisions of these Guidelines is at the sole discretion of the ARC when 
circumstances such as topography, natural obstructions, hardship, aesthetic or 
environmental considerations may require. 
 

3.1.2 No Unsightliness 
 
All unsightly conditions, structures, facilities, equipment, and objects, including 
snow removal equipment and garden or maintenance equipment, when not in 
actual use, must be enclosed within a structure. 

 
3.2 Accessory Buildings 
 

Approval is required.  Approval will be based upon, but not limited to, the following criteria: 
 

A. Storage sheds and/or accessory buildings must be aesthetically compatible and 
consistent with the style and character of the home and other homes in the same 
general area of the Community. Storage sheds and/or any accessory buildings shall not 
be more than eight (8) feet by ten (10), and shall not be more than eight (8) feet high at 
the top of wall, nor more than ten (10) feet high at the roof peak. The roof pitch must be 
complementary to the existing roof on the home, unless otherwise approved by the 
ARC. 
 

B. Siding, roofing, and trim materials must match those on the home, unless otherwise 
approved by the ARC. 
 

C. Smaller Units may not have a suitable location for a storage shed. In any case, no more 
than one (1) storage shed and one (1) playhouse (see Section 3.57, Playhouses) shall 
be permitted per property. 
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D. The ARC, in reviewing and approving or denying an application for approval of a storage 

shed or accessory building, shall take into consideration lot size, square footage of the 
home, the existing grading, fence locations, landscape screenings, etc. 
 

E. Any utilities serving the storage shed or accessory building shall be underground.  
 

F. A playhouse or play structure shall not be considered an accessory building. 
 

 
3.3 Additions and Expansions 
 

Approval is required. Additions or expansions must be constructed of wood, masonite, 
glass, brick, stone, or other material as used in construction of the exterior of the home. 
The design must be the same or generally recognized as a complimentary architectural 
style and meet all design guidelines as may be applicable. Colors must be the same as 
that of the residence. Patios may not be more than twenty five percent (25%) of the entire 
rear lot of the home unless otherwise approved by the ARC. 

 
3.4 Address Numbers 
 

Approval is required to replace, alter or relocate existing address numbers, unless the 
address numbers are replaced using the same style and type of number currently on the 
residence. 

 
3.5 Advertising 
 

All trade signs, which include, but are not limited to, landscaping, painting, and roofing, 
may only be displayed while work is in progress and must be removed upon completion 
of the job. See Section 3.73, Signs. 

 
3.6 Air Conditioning Equipment 
 

Approval is required for all air conditioning equipment including evaporative coolers 
(swamp coolers) and attic ventilators installed after the initial construction. 
 
Approval is not required for replacement of existing air conditioning equipment with like 
equipment.  
 
No heating, air conditioning, air movement (e.g. swamp coolers) or refrigeration 
equipment shall be placed or installed on rooftops, or extended from windows. Ground 
mounted or exterior wall air conditioning equipment installed in the side yard must be 
installed in a manner so as to minimize visibility from the street and minimize any noise 
to adjacent property Owners. 
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3.7 Antennae/Satellite Dishes 
 

"Permitted Antennas” are defined as (a) an antenna which is less than one meter in diameter and 
is used to receive direct broadcast satellite service, including direct-to-home satellite services, or 
is used to receive or transmit fixed wireless signals via satellite; (b) an antenna which is less than 
one meter in diameter and is used to receive video programming services via multipoint distribution 
services, including multichannel multipoint distribution services, instruction television fixed 
services, and local multipoint distribution services or is used to  receive or transmit fixed wireless 
signals other than via satellite; (c) an antenna which is designed to receive broadcast television 
broadcast signals; or (d) other antennas which are expressly permitted under applicable federal 
statutes or regulations.  In the event a Permitted Antenna is no longer expressly permitted under 
applicable federal statutes or regulations, such antenna will no longer be a Permitted Antenna for 
purposes of this Section.  Installation of Permitted Antennas shall not require the approval of the 
ARC. 

 
A. All Permitted Antennas shall be installed with emphasis on being as unobtrusive 

as possible to the Community. To the extent that reception is not substantially 
degraded or costs unreasonably increased, all Permitted Antennas shall be 
screened from view from any street and nearby Units to the maximum extent 
possible, and placement shall be made in the following order of preference: 
 
(1) Inside the structure of the house, not visible from the street 
(2) Rear yard or side yard, behind and below the fence line 
(3) Rear yard or side yard, mounted on the house, in the least visible location  
 below roofline 
(4) Side yard in front of wing fence, screened by and integrated into 
 landscaping 
(5) Back rooftop 
(6) Front yard screened by and integrated into landscaping. 
 

B. If more than one (1) location on the Unit allows for adequate reception without 
imposing unreasonable expense or delay, the order of preference described above 
shall be used, and the least visible site shall be selected. 
 

C. Permitted Antennas shall not encroach upon common areas or any other Owner’s 
property. 
 

3.71 Installation 
 

A. All installations must comply with all applicable building codes and other 
governmental regulations, and must be secured so they do not jeopardize the 
safety of residents or cause damage to adjacent properties. Any installation must 
strictly comply with FCC guidelines. 
 

B. All Permitted Antennas shall be no larger, nor installed more visibly, than is 
necessary for reception of an acceptable signal. 



17 

 

 

 
C. Owners are responsible for all costs associated with the Permitted Antenna, 

including but not limited to costs to install, replace, repair, maintain, relocate, or 
remove the Permitted Antenna. 
 

D. All cabling must be run internally when feasible, must be securely attached, and 
must be as inconspicuous as possible. Permitted Antennas, masts and any visible 
wiring may be required to be painted to match the color of the structure to which 
they are attached. The Owner should check with the installer/vendor for the 
appropriate type of paint. 
 

E. All other antennas, not addressed above, are prohibited. 
 
3.8 Awnings 

Approval is required.  Awnings should be an integral part of the house or patio design.  
The color shall be complimentary to the exterior of the residence. 
 
See Section 3.49, Overhangs/Awnings – Cloth or Canvas. 

 
3.9 Balconies 
 

See Section 3.20, Decks. 
 
3.10 Barbecue/Gas Grills 
 

Approval is not required.  All barbecue grills, smokers, etc. must be stored in the rear yard 
or within an enclosed structure, not visible from the front of the home. 

 
3.11 Basketball Backboards 
 

Approval is not required, subject to the following limitations.  No basketball backboards 
shall be attached to the garage. Only portable basketball backboards shall be allowed if 
the following guidelines are met: 

 
A. Portable units cannot be placed in the public right of ways, streets, sidewalks or 

street lawns; 
 

B. Location must be at least half of the length of the driveway away from the street, 
 

C. Portable basketball backboards may not be permanently located in side yards or 
back yards, 
 

D. Portable basketball backboards may be left out when not in use only if the 
backboard, hoop, and net are in good repair. Portable basketball backboards that 
are not in good repair, including the hoop and net, must be stored out of sight when 
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not in use and may not be left out for more than 24 hours. 
 
3.12 Birdbaths 
 

See Section 3.78, Statues or Fountains. 
 
3.13 Birdhouses and Bird Feeders 
 

Approval is not required, subject to the following limitations. If installed in the rear yard 
and the size is limited to one foot by two feet no approval is required. No more than three 
of each of a birdhouse or birdfeeder shall be installed on any Unit. A birdhouse or bird 
feeder, which is mounted on a pole, may not exceed five (5) feet in height. 

 
3.14 Boats 
 

See Section 3.47, Motor Vehicles/Recreation Vehicles. 
 
3.15 Carports 
 

Approval will not be granted. 
 
3.16 Clothes Lines and Hangers 
 

Approval is not required, subject to the following limitations.  Clotheslines may only be 
placed in the rear yard. Fixed clotheslines and hangers are not permitted. Temporary 
drying structures will be permitted so long as such structures are used solely in the rear 
yard of a lot and are immediately removed from sight after each use. Retractable 
clotheslines with permanent fixtures require approval. 

 
3.17 Cloth or Canvas Overhangs 
 

See Section 3.49, Overhangs/Awnings – Cloth or Canvas. 
 
3.18 Commercial and/or Oversized Vehicles 
 

The garage area and driveway of each Unit should first be fully used for the parking of 
vehicles before any street parking is done.  However, notwithstanding the foregoing, 
street parking is not restricted by this Section.  
 
3.18.1 Commercial Vehicles, 

 
Vehicles with commercial writing on their exteriors, vehicles primarily used or 
designed for commercial purposes, tractors, mobile homes, recreational vehicles, 
trailers (either with or without wheels), campers, camper trailers, boats and other 
watercraft, recreational vehicles, golf carts and boat trailers, shall be parked only 
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in enclosed garages or specific areas, if any, which may be designated by ARC.  
This restriction, however, shall not restrict trucks or commercial vehicles which are 
necessary for construction or for the maintenance of any portion of the Property, 
or any Improvements located thereon, nor shall such restriction prohibit vehicles 
that may be otherwise parked as a temporary expedient for loading, delivery or 
emergency.   
 
Stored vehicles and vehicles which are inoperable or do not have current operating 
licenses shall not be permitted on the Property except within enclosed garages.  
For purposes of this Section, the ARC may determine whether a vehicle is 
considered "stored".   
 

3.18.2 Vehicle Maintenance and Repair 
 
No activity, including maintenance, repair, rebuilding, dismantling, repainting or 
servicing of any kind of vehicles, trailers or boats, may be performed or conducted 
in the Unit unless it is done within completely enclosed structure(s) which screen 
the sight and sound of the activity from the street and from adjoining Units.  Any 
Owner or other Person undertaking any such activities shall be solely responsible 
for, and assumes all risks of, such activities, including adoption and utilization of 
any and all necessary safety measures, precautions and ventilation.  However, the 
foregoing restrictions shall not be deemed to prevent washing and polishing of any 
motor vehicle, boat, trailer, motor-driven cycle, or other vehicle on a Unit, together 
with those activities normally incident and necessary to such washing and 
polishing. 

 
3.19 Compost 
 

Approval is not required provided the compost container is not visible to adjacent 
properties and odor must be controlled.  Underground composting is not allowed. 

 
3.20 Decks 
 

Approval is required. The deck must be constructed of redwood or composite type 
decking products and approved by the ARC. The appropriate Town permits are also 
required. The decking material must be either redwood in color or of a color that matches 
one of the exterior paint colors or the masonry on the home. The deck should be located 
so as not to obstruct or greatly diminish the view for adjacent property Owners. 

 
All deck columns shall be integrated into the architectural style/character of the home. 
Covered decks shall be compatible with the architectural style of the home through roof 
form integration, column design, and railing details. Supporting posts and columns 
associated with all covered decks or those more than thirty (30) inches above grade shall 
be a minimum eight (8) inches by eight inches unless grouped (two or more 4”x4” posts) 
or enhanced with a masonry base. When possible, matching the column style present on 
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the front of the home is preferred. 
 

Decking that is less than thirty (30) inches above grade of the lot, may utilize a lattice 
skirting provided the skirting is made of redwood minimum one-half (½) inch thick boards 
and stained or painted to match the remaining portions of the deck. Decks may not be 
more than twenty five (25) percent of the entire rear lot of the home unless otherwise 
approved by the ARC. Construction shall not occur over easements or beyond the side 
plane of the home and must be set back a minimum of ten (10) feet from the rear property 
line or as dictated by zoning. No decks with abutting rear lot lines shall be within thirty 
(30) feet of each other at any point. 

 
Owners must periodically maintain the deck, including but not limited to, fading, warping, 
etc. 

 
3.21 Dog Houses 
 

Approval is not required AS LONG AS the dog house complies with the following; Dog 
house structures may not be larger than ten (10) square feet with a maximum height of 
four (4) feet to the peak of the roof. The dog house must be located in a fenced back yard 
or dog run.  Dog houses must be installed at ground level, and must not be visible above 
the fence.  Dog houses must also match the colors and materials of the exterior of the 
home.  Limit of one dog house per Unit. 

 
3.22 Dog Runs 
 

Approval is required. Dog runs must be located in the rear or side yard, abutting the home 
and substantially screened from view by planting fast-growing or mature trees, shrubs or 
perimeter fencing. Dog runs will be limited to two hundred (200) square feet. Dog run 
fences must be made of wood and should be left natural in color and sealed to prevent 
weathering. Covers (e.g. tarps, sheets, blankets, etc.) on dog runs are not allowed. 

 
3.23 Doors 
 

Approval is not required for an already existing main entrance door to a home or an 
accessory building if the material matches or is similar to existing doors on the house and 
if the color is generally accepted as a complimentary color to that of existing doors on the 
house. Complementary colors would be the body, trim or accent colors of the house or 
white (for storm/screen doors). 

 
A. Storm Doors. Approval is not required for storm doors as long as the door is 

complimentary with the color scheme of the home. Owners wishing to utilize a 
different color must first obtain approval. 
 

B. Security Doors and Windows. All security or security-type doors and windows must 
be approved prior to installation. 



21 

 

 

 
3.24 Drainage 
 

The Covenants require that there be no interference with the established drainage pattern 
over any property. The established drainage pattern means the drainage pattern as 
engineered and constructed by the homebuilder prior (or in some cases, immediately 
following) conveyance of title from the home builder to the Owner. When installing your 
landscaping ensure all grades and flow patterns conform to the homebuilder’s design and 
recommendations. All drainage from downspouts off the house should conform to the 
established drainage pattern. Sump pump drainage should be vented a reasonable 
distance from the property line, on the Owner’s property, to allow for absorption. Adverse 
effects to adjacent properties, including Association lands, sidewalks and streets, will not 
be allowed. 

 
3.25 Driveways 
 

Approval is required for any changes or alterations to driveways; this includes 
construction of a pull- off area to the side of the driveway and/or concrete driveway 
extensions. Only clear sealant may be used on the driveway (no colors) and Owners will 
be required to maintain the driveways against oil spills, spauling/peeling/etc. 

 
3.26 Evaporative Coolers 
 

See Section 3.06, Air Conditioning Equipment. 
 
3.27 Exterior Lighting 
 

See Section 3.44, Lights and Lighting. 
 
3.28 Fences 
 

3.28.1 General Statement 
 
Fences constructed by the Developer, Builder or Association along or abutting 
property lines, arterial streets, collector streets, and local streets may not be 
removed, replaced, painted a different color or altered, including, adding a gate, 
without approval of the ARC. 

 
A. If any such fences constructed by the Developer or Builder which are located 

upon an Owner’s  property  are  damaged  or  destroyed by the Owner,  the  
Owner  shall  repair  or recondition the same at the Owner’s expense. 
 

B. Some fences may be located upon property owned by the Association and, if 
so, shall not be altered in any way. 
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3.28.2 Fence Designs 

 
All fences require approval of the ARC. 

 
A. Fences installed by the Owner will be located in the rear or side yard along 

property lines. Fencing adjacent to Streets and Association tracts shall be four 
(4) feet high, 3 rail white vinyl fencing. The property owner may install a wire 
mesh to the inside of the fence to restrain pets. The wire mesh must have a 
vertical 2”x4” rectangular opening pattern. Fencing between private properties 
shall be five (5) feet tall, 6 inch wide slat, cedar fencing. Gates are preferred to 
be four (4) feet wide, but may be no wider than five (5) feet if conditions warrant. 
 

B. Double fencing of property lines is not permitted. Fences must be placed on 
the side of the property line of the Owner doing the installation. If 2 Owners are 
co-installing the fence it may be located directly on the property line. 
 

C. All fence slats are required to be placed tightly side by side, shadow box type 
fencing will not be allowed. However, fences may be constructed ‘two–sided’ 
with slats on both sides of the fence rails. 

 
D. Fencing for Dog Runs shall be a minimum or four (4) feet in height and a 

maximum of five (5) feet in height. 
 

E. Transitions from five (5) foot cedar to four (4) foot vinyl shall occur in the cedar 
portion and shall be effected over an eight (8) foot span. 

 
3.28.3 Maintenance/Staining 

 
Regular physical and aesthetic maintenance of fencing is required. All fences must 
be finished using a semi-transparent redwood colored stain approved by the ARC. 
Approval is not required for Owners to re-stain their fence. 
 

3.28.4 Additional Fence Requirements 
 

A. Fence sections which front any public street, another front yard, common walkway, 
greenbelt, park or non-urban area must be constructed so that the side of the fence 
which is generally accepted as being the most “finished” side faces out. The most 
effective method of accomplishing this is to construct the entire fence with the 
“finished” side out. 
 

B. The ARC will require a transitional section of fencing, as applicable, where a fence 
adjoins a fence of any lesser height, for symmetry and aesthetics. 
 

C. No electric fences are permitted (other than pet containment fencing installed 
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below grade). 
 

D. It is important to remember that certain drainage patterns may exist along, or 
under, proposed fence locations. When constructing a fence, be sure to provide 
for adequate space between the fence and the ground to accommodate drainage. 
 

E. When making a submittal for fencing, include the style and height of the fence, 
color of stain, and all other descriptive details and a plot plan with the location of 
the fence clearly marked. 
 

3.28.5 Prior Approved Fencing 
 
To the extent that fencing has been previously approved by the ARC based on a 
prior version of these Guidelines, such fencing will be required to be compliant with 
this section at such time as the fence is replaced, or whenever any repair is 
required or made to more than twenty five (25) percent of the existing fencing 
material. 
 

 
3.29 Fire Pits 
 

Approval is required for all permanent or built-in structures. Approval is not required for 
portable units. 

 
3.30 Firewood Storage 
 

Approval is not required for storage of one (1) cord or less of wood. All firewood must be 
located in the side or rear yard, must be neatly stacked, must not be located so as to 
block established drainage patterns, and may not be visible from a street or the ground 
level of any other lot. All other wood must be stored in an approved enclosure, or 
“screened” from view. 

 
3.31 Flags/Flagpoles 
 

Approval is required for any freestanding flagpole. Under no circumstance may the height 
of the flagpole exceed the height of the roofline of the residence.  Flag size cannot exceed 
five (5) feet in length and three (3) feet in width. 
 
Approval is not required for flagpoles mounted to the front of the residence provided that 
the flags displayed thereon (if other than an American Flag) are temporary in nature and 
are only displayed on holidays or in celebration of specific events. They must not be 
placed earlier than thirty (30) days prior to the start of the particular holiday/event or 
celebration and must be removed no later than thirty (30) days following the particular 
holiday/event or celebration. 
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3.31.1 American Flags: Owners shall be permitted to display an American Flag in 
accordance with the Federal Flag Code and as follows: 
 

A. The flag shall be no larger than three (3) feet by five (5) feet. 
 

B. The flag may be displayed in a window or from a flagpole projecting horizontally 
from a location on the front of the dwelling.  Projecting flagpoles shall be no longer 
than five (5) feet. 
 

C. The Owner shall replace the flag and/or flagpole as necessary in order to prevent 
wear and tear. 
 

D. Flags may not be illuminated without prior written approval of the ARC. Any request 
for lighting must detail the type and location of lighting. Lighting shall be placed so 
as not to disturb Owners of neighboring lots. 

 
 

E. An Owner may display a service flag denoting the Owner’s or their family member’s 
active or reserve U.S. military service. The flag may be displayed on the inside of 
a window or door of the unit or immediately below the American flag on a pole. The 
flag may not be larger the nine (9) inches by sixteen (16) inches. 

 
3.32 Garage Sales 
 

Approval is not required. No garage, patio, porch or lawn sale shall be held on any 
residential site/lot except that the Owner of any such residential site may conduct such a 
sale for up to three (3) consecutive days not more than three times in any calendar year 
if (a) the items sold are only his own furniture and furnishings, not acquired for purposes 
of resale; (b) such sale is held at such time and in such manner as not to unreasonably 
disturb any other resident of the area; and (c) such sale is held in full compliance with the 
requirements of all applicable law. 

 
In order to maintain the highest level of Community appearance, all signage for garage 
sales held as permitted above must be freestanding; no posts may be driven into the 
ground. All signs must be uniform in size and color and must make it easy for those 
traveling the Community visiting garage sales to locate the homes having the garage 
sales. Signs found not meeting the above criteria may be removed. Signs shall be 
removed within one day after the garage sale is finished and all remaining items disposed 
of or stored out of view. 

 
3.33 Garbage Containers and Storage Areas 
 

See Section 3.85, Trash Containers, Enclosures and Pickup. 
 
3.34 Gardens – Flower or Vegetable 
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Approval is not required for flower or vegetable gardens that do not exceed two hundred 
(200) total square feet. All flower gardens must be weeded, cared for and maintained. 
Vegetable gardens shall be located in the rear or side yard. 

 
3.35 Gazebos 
 

Approval is required. A gazebo must be an integral part of the rear yard landscape plan 
and must be similar in material and design to the residence. The color must be generally 
accepted as a complementary color to the exterior of the residence.  
 

3.36 Grading and Grade Changes 
 

See Section 3.24, Drainage. 
 
3.37 Greenhouses 
 

Greenhouses are not allowed. 
 
3.38 Hanging of Clothes 
 

See Section 3.16, Clothes Lines and Hangers. 
 
3.39 Hot Tubs and Jacuzzis 
 

Approval is required. Hot tubs and Jacuzzis must be an integral part of the deck or patio 
area and of the rear yard landscaping, and be installed in such a way that it is not 
immediately visible to adjacent property Owners and that it does not create an 
unreasonable level of noise for adjacent property Owners. In some instances, additional 
plant material, around the hot tub, may be required for screening. Non-vegetative 
screening materials should match or complement the house or deck structure. 
Prefabricated hot tub enclosures will be evaluated on a case-by-case basis, and may 
require additional plant material screening. 

 
3.40 Irrigation Systems 
 

Mountain Sky has a non-potable irrigation water supply system that is separate from the 
potable domestic home supply system. The Owner must ensure that the irrigation installer 
hooks up the irrigation system to the non-potable system only. Cross connections to the 
potable system are not allowed, are a violation of Colorado law and may result in 
significant penalties from the Association. Otherwise approval is not required for 
underground automatic irrigation systems.  Such systems may require approval through 
the Town and shall comply with any applicable Town codes.. All Units must have an 
underground automatic irrigation system installed with the landscape. All irrigation 
systems should be designed by a landscape architect, designer or irrigation specialist to 
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ensure water management and plant growth. The irrigation system must be designed so 
that water does not cross property lines and so the irrigation system is in complete 
compliance with the individual home’s soil report recommendations, specifically with 
regard to the no-irrigation zone at the edge of the home’s building foundation. 

 
3.41 Kennels 
 

Kennels or the breeding of animals is not allowed. 
 
3.42 Landscaping 
 

Approval is required. All Owners must comply with any applicable landscaping 
requirements of the Town and Mountain Sky PUD. Landscaping plans must be in 
accordance with the specifications shown in Schedule 2, and the approval of such plans 
shall be obtained prior to the installation of landscaping. The plot plan of the residence 
and yard must be provided at a measurable scale. All organic materials (plants, shrubs, 
trees, etc.), building materials (stone, wood, edging, etc.), must be clearly labeled in 
detail. 
 
The lot landscaping should be designed to create a coherent environment which 
complements the overall Community. Plant material should relate to the scale and 
character used in the Community landscape areas and to the lot improvements. Particular 
attention should be paid to the functional aspects of planting design. Consideration should 
be given to the use of plants for screening, space definition, erosion control, glare 
reduction, dust control, and aesthetics. The use of drought tolerant plants is encouraged.  
This means that in the landscaping of each Unit, plant materials, irrigation systems and 
maintenance practices should be utilized to conserve water, wherever possible.  It should 
be noted that if Xeriscape landscaping is selected a more traditional “green” appearance 
can still be achieved.  See Section 3.97, Xeriscape. 

 
Landscaping must consist of trees, shrubs, ornamental grasses, ground covers, annual 
and perennial flowers, turf grasses, mulches and automatic irrigation. 

 
In the case of shade or ornamental trees (deciduous), plantings may not be installed 
closer than six feet (6') from the property line. 

 
In the case of evergreen trees (conifer), plantings may not be installed closer than ten 
feet (10') from the property line. 

 
A. Thorny plants shall not be located within twenty (20) feet of sidewalks or walkways. 

 
B. Planting beds must be separated from turf by edging. 

 
C. Artificial Turf is not allowed. 

 



27 

 

 

D. Landscaping in the Street/Tree lawn area shall require one tree in the front of the 
house and two trees on lots that abut a street on the side of the house. In all cases 
turf grass shall be installed as the standard to facilitate the egress by the passenger 
from vehicles parked in the street and to facilitate snow removal from the street. 
Plans utilizing xeriscape shall be limited to low profile plantings designed to allow 
vehicle passenger egress. 

 
3.42.1 Landscape Installation Schedule 

 
A. Landscaping of all yards shall be completed within one year after closing on the 

home.  
 

B. The Owner shall install and thereafter maintain landscaping on their property, 
including the area between the sidewalk and curb of the street, also known as the 
Street/Tree lawn area. 
 

3.42.2 Landscape Maintenance 
 
Each Owner shall maintain all landscaping on such Owner's lot in a neat and 
attractive condition, including mowing, periodic and horticulturally correct pruning, 
removal of weeds and debris, and replacement of landscaping. This applies to the 
front, back, and side yards as well as the Street/Tree lawn area. 

 
3.43 Latticework, Trellis, Arbors 
 

Approval is required for any type of installation of latticework, trellis or arbor.  Adequate 
framing is required.  The inside height of a proposed arbor or trellis must not exceed eight 
(8) feet, six (6) inches.  Considerations will include, but may not be limited to, height, color 
and material.  Arbors must be complementary to the residence.  Professionally prepared 
plans for arbors are highly encouraged to expedite the approval process, otherwise a 
photograph or catalog picture must be provided.   

 
3.44 Lights and Lighting 
 

Approval is not required for replacing existing lighting, including coach lights, with the 
same or similar lighting and style as originally installed. 
 
Approval is required to modify or add exterior lighting. 
 
Approval is required to install motion detector spotlights, spotlights, floodlights or 
ballasted fixtures (sodium, mercury, multi-vapor, fluorescent, metal halide, etc.). 
 

A. Considerations will include, but may not be limited to, the visibility, style and 
location of the fixture. 
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B. Exterior lighting for security and/or other uses must be directed at the ground and 
house, whereby the light cone stays within the property boundaries and the light 
source does not cause glare to other properties (bullet type light fixtures are 
recommended). 
 

C. Ground lighting along walks must be maintained in a working and sightly manner. 
Low- voltage or solar powered ground lighting fixtures which are typically affixed 
by stakes or similar posts are to be maintained in good aesthetic repair, be 
functional, not be a tripping or other physical hazard along pedestrian pathways, 
and remain generally vertical in their presentation. 
 

D. The addition of a front yard light post will be allowed with approval, refer to 
Schedule 1 for additional guidelines. 

 
Holiday lighting and decorations do not require approval. It is required that they not be 
installed more than thirty (30) days prior to the holiday. They shall be removed within thirty 
(30) days following the holiday. Clips used for holding holiday lighting cords may remain 
permanently affixed provided they blend in with the façade they are attached too. 

 
3.45 Mailboxes 
 

Individual mailboxes are not allowed. 
 
3.46 Maintenance of Property 
 

No Unit shall be permitted to fall into disrepair including, but not limited to, missing 
shingles, failure to maintain landscaping, worn and/or falling fencing and other damage 
to any privately owned site. All Units, including Improvements and landscaping thereon, 
shall be kept and maintained by the Owners thereof in a clean, safe, attractive and in 
good condition. No trash, litter, junk, boxes, containers, bottles, cans, furniture, 
implements or machinery shall be permitted to remain upon any Unit except as necessary 
during the period of construction. Lawns must be watered and maintained.  Houses must 
be painted and repaired. 

 
3.47 Motor Vehicles/Recreational Vehicles 
 

All types of “Recreational Vehicles,” including but not limited to trucks, trailers, mobile 
homes, detached camper units, utility and boat trailers, snowmobiles, race cars, 
watercraft or house trailers, are prohibited from parking anywhere within the Property 
unless they fit entirely within an enclosed garage, except for the "temporary expedient of 
unloading, delivery or emergency." Parking three (3) overnights or seventy two (72) hours 
during a seven (7) day period for loading and unloading is allowed. Parking of a 
recreational vehicle for a period of time in excess of seventy two (72) hours in a seven (7) 
day period is prohibited. 
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Periodic movement of the vehicle for purposes of circumventing this standard shall not 
qualify the vehicle for exception from this standard. Any “Recreational Vehicle,” including 
but not limited to trucks, trailers, mobile homes, detached camper units, utility and boat 
trailers, snowmobiles, race cars, watercraft or house trailers shall not be parked, kept, 
stored or maintained on or adjacent to any open space area within the Property, except 
while temporarily engaged in loading or unloading of trucks or RVs not to exceed more 
than one (1) consecutive day. Vehicles in violation hereof may be subject to ticketing 
and/or towing at Owner's expense, as provided herein or by applicable law. 
 
The purpose of the seventy two (72) hours is to load and unload, not to provide 
storage/parking for the unit. Recreational Vehicles must be stored/parked in the garage 
or off site. 
 
Vehicles shall not be parked on landscaped (i.e., rock, sod, mulch, plants, etc.) areas. 
Inoperable, unused or unregistered vehicles (legally and/or mechanically) must be kept 
in the garage.  
 
"Inoperable, unused or unregistered" shall also mean any automobile, truck, motorcycle, 
motorbike or recreational vehicle which has not been driven under its own propulsion or 
has not been moved outside of the Property for a period of two (2) weeks or longer. The 
foregoing restriction shall not include otherwise permitted vehicles parked by Owners 
while on vacation or during a period of illness. 

 
 
3.48 Ornaments/Art - Landscape/Yard 
 

See Section 3.78, Statues or Fountains. 
 
3.49 Overhangs/Awnings- Cloth or Canvas 
 

See Section 3.51, Patio Covers. 
 
3.50 Painting 
 

Approval is not required if color and/or color combinations are identical to the original 
manufacturer color established on the home and/or accessory improvement. Any 
changes to the color scheme must be submitted for approval and must conform to the 
general scheme of the Community. 

 
A. Submit the Design Review Request Form with your color samples and a general 

description (or photographs) of the colors of the next two (2) houses on either side 
of your home.  
 

B. Outlining the garage door panels in a contrasting color or in a checker board design 
is not permitted.  
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C. Most homes have multiple tone paint schemes (e.g., body color, trim color and 

accent color for shutters and doors). New colors submitted should preserve this 
multiple tone scheme.  
 

D. Color selections may be submitted to the ARC in the form of manufacturer’s paint 
chips. Please indicate which color chips are for trim, body and accent (doors and 
shutters) color.  
 

E. In general, after approval, only those areas that are painted may be repainted and 
only those areas that are stained may be re-stained; unpainted and unstained 
areas (such as brick or stone) shall remain unpainted and unstained. 

 
3.51 Patio Covers 
 

Approval is required. Patio covers must be constructed of material consistent with the 
home and be similar or generally recognized as complementary in color to the colors on 
the house. Freestanding patio covers may be permitted as well as extensions of the roof. 

 
3.52 Patios - Enclosed 
 

See Section 3.03, Additions and Expansions. 
 
3.53 Patios - Open 
 

Approval is required. Open patios must be an integral part of the landscape plan. In some 
instances, additional plant material, around the patio, may be required for screening or 
integration into the landscape design. The patio and materials must be similar or generally 
accepted as a complementary color and design to the residence. Patios may not be more 
than twenty five (25) percent of the entire rear lot of the home unless otherwise approved 
by the ARC. 

 
3.54 Paving 
 

Approval is required, regardless of whether for walks, driveways, patio areas or other 
purposes, and regardless of whether concrete, asphalt, brick, flagstones, stepping 
stones, pre-cast patterned, or exposed aggregate concrete pavers are used as the paving 
material. 

 
3.55 Pipes 
 

See Section 3.88, Utility Equipment. 
 
3.56 Play Structures and Sports Equipment 
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Approval is required for all permanent structures. A minimum five (5) foot setback from 
the property line, is required for trampolines, swing sets, fort structures, etc. In some 
instances, additional plant material around the equipment may be required for screening. 
Wood structures must be constructed of pressure treated or other weather resistant 
materials. All play equipment must be maintained in a good and sightly manner. Height 
of any play structure or sports equipment may not exceed twelve (12) feet. 

 
3.57 Playhouses 
 
Approval is not required if a structure is less than thirty (30) square feet and less than six (6) feet 
high, from highest point to the ground. See Section 3.02, Accessory Buildings. 
 
3.58 Poles 
 

See Section 3.31, Flags/Flagpoles and Section 3.88, Utility Equipment. 
 
3.59 Ponds and Water Features 
 

Approval is required. Considerations by the ARC will include, but not be limited to, the 
following criteria: 
 

A. Must be integrated into landscape scheme. 
 

B. Setback shall be a minimum of five (5) feet from all property lines. 
 

 
C. Must not affect existing drainage on the lot or off the property. 

 
D. Must be maintained at all times. 

 
E. The maximum height of all fountain/pool elements and their spray is not allowed 

to be higher than four (4) feet from the ground plane. 
 
3.60 Pools 
 

Approval is required. Pools must be placed in the rear yard and be an integral part of the 
deck or patio area. They should be located in such a way that they are not immediately 
visible to adjacent property Owners (i.e. screened with plant material). Above ground 
pools are prohibited. One (1) wading pool, if less than eighteen (18) inches high and eight 
(8) feet in diameter and placed in the rear yard is permitted on a temporary basis without 
prior approval. See Section 3.39, Hot Tubs and Jacuzzis. 

 
3.61 Radio Antennae 
 

See Section 3.07, Antennae/Satellite Dishes. 
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3.62 Radon Mitigation Systems 
 

Approval is not required AS LONG AS the equipment must be painted a color similar or 
generally accepted as complimentary to the exterior of the house. All equipment shall be 
installed so as to be screened from view.. 

 
3.63 Roofing Materials 
 

Approval is required for all roofing materials other than those originally used by the 
builder.  All buildings constructed on a Unit should be roofed with the same or greater 
quality and type as originally used by the builder.  
 
Approval is not required for repairs to an existing roof with the same building material that 
exist on the building. 

 
3.64 Rooftop Equipment 
 

See 3.75, Solar Energy Devices. 
 
3.65 Satellite Dishes 
 

See Section 3.07, Antennae/Satellite Dishes. 
 
3.66 Saunas 
 

See Section 3.02, Accessory Buildings. 
 
3.67 Screen Doors 
 

See Section 3.23, Doors. 
 
3.68 Seasonal Decorations 
 

See Section 3.44, Lights and Lighting. 
 
3.69 Sewage Disposal Systems/Septic Systems (Individual) 
 

Individual sewage disposal systems/septic systems are not allowed. 
 
3.70 Sheds 
 

See Section 3.02, Accessory Buildings. 
 
3.71 Shutters - Exterior 
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Approval is required. Shutters should be appropriate for the architectural style of the home 
and be of the appropriate proportion to the windows they frame. Shutters should be the 
same color as the “accent” color of the home (typically the same as the front door or other 
accent details). 

 
3.72 Siding 
 

Approval is required.  Vinyl siding will not be allowed. 
 
3.73 Signs 
 

Approval is not required for one (1) temporary sign advertising property for sale or lease 
which is no more than three (3) feet in height and no more than two (2) feet wide, and 
which is conservative in color and style may be installed in the front yard or on the back 
yard fence of the Unit.  
 
Approval is required for all other signs, including address numbers and nameplate signs 
must be approved. No lighted sign will be permitted unless utilized by the Developer 
and/or a Builder. One political sign per household may be placed in the front yard of the 
lot during elections. All political signs must be removed within 48 hours of said election.  
Signs in windows will not be allowed. 
 

A. A temporary trade sign pertaining to, but not limited to, contractors, landscapers, 
painters and roofers, may only be displayed while work is in progress, or not to 
exceed two months, whichever is less. This signage must meet the above 
specifications.  
 

B. No signs may be placed on Association property. 
 

3.74 Skylights 
 

Approval is required.  Bubble type skylights are prohibited.  Skylight glazing must be clear, 
solar bronze, or white. 

 
3.75 Solar Energy Devices 
 

Approval is required (excluding landscape lighting) in order to review aesthetic conditions. 
Photovoltaic (PV) Solar panels must lay flat on the roof, meet all applicable safety, 
building codes and electrical requirements, including solar panels for thermal systems 
(solar water heaters). The ARC is allowed to request changes as long as they don’t 
significantly increase the cost or decrease the efficiency of the proposed device and 
panels. Please also see Colorado Law C.R.S. 38- 30-168, which governs the review and 
the Owner’s installation of such devices. 
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3.76 Spas 
 

See Section 3.39, Hot Tubs and Jacuzzis. 
 
3.77 Sprinkler Systems 
 

See Section 3.40, Irrigation Systems and Section 4.09, Irrigation. 
 
3.78 Statues or Fountains 
 

Approval is not required if statues or fountains are installed in the rear yard and are not 
greater than four (4) feet in height from the highest point, including any pedestal.   
 
Approval is required if the statue or fountain is proposed for the front yard.  Statue or 
fountain location in the front yard should be located close to the main entrance of the 
house.   

 
3.79 Storage Sheds 

 
See Section 3.02, Accessory Buildings. 

 
3.80 Sunshades 
 

See Section 3.51, Patio Covers. 
 
3.81 Swamp Coolers 
 

See Section 3.06, Air Conditioning Equipment. 
 
3.82 Swing Sets 
 

See Section 3.56, Play Structures and Sports Equipment. 
 
3.83 Television Antennae 
 

See Section 3.07, Antennae/Satellite Dishes. 
 
3.84 Temporary Structures 
 

Approval is not required.  The Covenants state that no structure of a temporary character, 
including, but not limited to, a house trailer, tent, shack, storage shed, or outbuilding shall 
be placed or erected upon any lot. However, during the actual construction, alteration, 
repair or remodeling of a structure or other improvements, necessary temporary 
structures for storage of materials or waste may be erected and maintained by the person 
doing such work. The work of constructing, altering, or remodeling any structure or other 
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Improvements shall be diligently pursued from the commencement thereof until the 
completion. 

 
3.85 Trash Containers, Enclosures, and Pick Up 
 

Approval is required for any trash or garbage enclosure. Refuse, garbage, trash, lumber, 
grass, shrub or tree clippings, plant waste, compost, metal, bulk materials, scrap, or 
debris of any kind may not be kept, stored or allowed to accumulate on any lot except in 
sanitary containers or approved enclosures. No garbage or trash cans or receptacles 
shall be maintained in an exposed or unsightly manner. All garbage or trash cans or 
receptacles shall be stored out of site (except that a container for such materials may be 
placed outside at such times as may be necessary to permit garbage or trash pickup.) 
Trash containers may be placed on the street for pickup after 5:00 p.m. on the evening 
prior to the day that such trash is to be picked up. Trash containers must be properly 
stored the evening of pickup. 

 
3.86 Tree Houses 
 

Tree houses are not allowed. 
 
3.87 Tree Lawn 
 

All residence’s landscape maintenance responsibility extends from the rear yard to the 
back of the concrete curbing at the street, even though the area between the walk and 
curb is within the street right-of-way. Therefore, Owners are responsible for the 
maintenance of the Street/Tree lawn area (the area between the sidewalk and street). 
Owners are not permitted to alter plant material installed by the Builder or Developer in 
Street/Tree lawn area, except to replace dead plant material with like material, or as 
otherwise approved in writing by the ARC. This includes no addition of shrubs, perennials, 
annual flowers, ground cover or hardscape materials within this Street/Tree Lawn Area 
other than for replacement of like material. 

 
3.88 Utility Equipment 
 

Approval is required for installation of utilities or utility equipment. Under the Covenants, 
pipes, wires, poles, utility facilities must be kept and maintained, to the extent reasonably 
possible, underground or within an enclosed structure or conduit. 

 
3.89 Vanes 
 

See Section 3.93, Weather Vanes and Directionals. 
 
3.90 Vents 
 

See Section 3.64, Rooftop Equipment. 
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3.91 Walls 
 

See Section 3.28, Fences. 
 
3.92 Walls, Retaining 
 

Approval is required. Front yard retaining walls shall not exceed thirty (30) inches in 
height. In the side yard, retaining walls up to thirty (30) inches high, with a planted slope 
above the wall, may be constructed with approval of the adjoining lot Owner, if 
appropriate, and approval of the ARC. In no event shall rear yard retaining walls exceed 
four (4) feet in height unless installed by the Builder or Developer. All retaining walls shall 
comply with applicable Town requirements and not materially alter the drainage patterns 
on the lot or adjacent properties. Retaining walls shall be constructed with boulders, 
stone, brick or split face modular concrete block facing units and installed per 
manufacturer instructions. 
 
New or old creosote treated timber railroad ties are prohibited.  

 
3.93 Weather Vanes and Directionals 
 

Approval is required. 
 
3.94 Wind Electric Generators 
 

Approval is required.  In addition to ARC approval, windmills and any other type of fixture, 
which fall under the criteria of a wind generator, or are used to generate power etc., must 
meet the requirement of the C.R.S. 40-2-124 and any regulations of the Colorado Public 
Utilities Commission. 

 
3.95 Windows Replacement 
 

Approval is required. Considerations will include, but may not be limited to, size, color, 
existing and proposed window style and style of home. 

 
3.96 Windows: Tinting, Security Bars, Well Covers, etc. 
 

Approval  is  not  required  for  window  well  covers  that  are  manufactured  with  metal  
or plexiglass.  All others will require ARC approval. 

 
Approval is required for any visible window tinting.  Highly reflective and/or dark tinting is 
considered too commercial for residential applications and is not permitted. 

 
Approval is required for security bars and may not be approved on second story windows 
and other windows visible to the street. 
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3.97 Work Involving Association Property 
 

Approval is required.  Generally, driving vehicles including wheelbarrows across 
Association property is not permitted. However, when circumstances warrant, the Board 
of Directors will consider requests provided that prior approval is requested and the 
Owner advances funds as may be reasonably required by the Board of Directors to repair 
any damage. The actual restoration of the Association property will be done by the 
Association. 

 
3.98 Xeriscape 
 

Approval is required. Using drought tolerant plantings and other water conservation 
methods of landscaping is encouraged; however, the design must be approved.  
Xeriscape uses much less water than typical suburban residential landscape, but it does 
not mean that large areas of river rock or mulch will be allowed in place of green, growing 
plant material.  A landscape that contains less than forty five (45) percent sod in the front 
and/or rear yards, or side yards wider than fifteen (15) feet shall be considered xeriscape. 

 
 

 
 
 

Remainder of page intentionally left blank.  
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SCHEDULE 1 - FRONT YARD LIGHT POST GUIDELINES 
 
 

 
1. Prior written approval is required for exterior lighting. 

 
2. Exterior lights must be conservative in design and be as small in size as is reasonably 

practical. 
 

3. Exterior lighting should be directed toward the ground and be of low voltage to minimize glare 
onto neighboring properties and the street. 
 

4. Soft, outdoor pedestrian-oriented lighting should be used of wooden standards with dark 
colored lighting fixtures so as to be less obtrusive. 
 

5. The light post should match or complement the architecture of the home in design, size, color, 
and finish along with any existing light fixtures. 
 

6. Light posts shall be located at an appropriate distance from the right-of-way and property line 
to minimize glare onto neighboring properties and the street and should be integrated into 
the natural or architectural features of the site. 
 

7. Light or lamp posts shall not be erected higher than 6’ feet from ground level, unless approved 
by the ARC. 
 

8. All lighting should not be intrusive to neighboring properties and must meet all Town 
requirements. 
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SCHEDULE 2 - LANDSCAPE DETAIL 
 
To maintain the integrity and aesthetics of the Community, the following landscape standards 
have been adopted. The lot landscaping should be designed to create a coherent environment 
which complements the overall Community.  Plant material should relate to the scale and 
character used in the Community landscape areas and to the lot improvements. Particular 
attention should be paid to the functional aspects of planting design.  Consideration should be 
given to the use of plants for screening, space definition, erosion control, glare reduction, dust 
control, and aesthetics. 
 

PLANT MATERIAL 
 
Landscaping shall consist of trees, shrubs, ground covers, annual and perennial flowers, turf 
grasses, mulches and automatic irrigation. In the case of shade or ornamental trees (deciduous), 
plantings may not be installed closer than 6 feet (6') from the property line. In the case of 
evergreen trees (conifer), plantings may not be installed closer than 10 feet (10') from the 
property line. Select a variety of plant species including deciduous and evergreen trees and 
shrubs. Owners will be required to choose plant material from the approved plant palette. 
Additional appurtenances, landscape elements, and decorative entry features may be allowed 
and will be reviewed on a case by case basis. 
 
All plant material shall be installed in the following minimum sizes:  
 

• Deciduous trees - 2.5” caliper 
• Ornamental trees - 2" caliper 
• Evergreen trees - 6' height minimum 
• Shrubs - 5 gallon container (Ornamental grasses (1 gallon) may be substituted for shrubs 

at a ratio of 3:1)  
• Mulch – I cubic yard per 80 sq. feet and at a 4” depth 
• Rock or Stone Mulch – 3/4” minimum to cobble size, minimum 3” depth Groundcover 

(excluding mulch), annuals, and perennials - no restrictions 
 
*Thorny plants shall not be located within 20 feet of sidewalks or walkways. 
*Planting beds must be separated from turf by edging. 
 

 
PLANT LOCATION 

 
FRONT YARD 
 

The area from the back of the sidewalk to the front of the building and side yard wing 
walls is defined as the Front Yard.  
 
SIDE YARD 
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The side yard is the portion of the lot between the building, side property line, rear of 

building and behind the front fence wing walls. 
 
REAR YARD 
 

The rear yard is that portion of the lot between the rear property line and the rear of the 
building. 

 
STANDARD OPTION 

 
FRONT YARD 
 

Turf Requirement:  
 

• Small (<6,000 sq. ft.) – 40% min / 50% max 
• Standard (6,000-8,999 sq. ft.) – 30% min / 40% max 
• Large (9,000-14,999 sq. ft.) 25% min / 40% max 
• Estate/Custom (15,000 sq. ft. and greater) – 25% min / 40% max 

 
Artificial Turf is not allowed. 

 
Plant Material Requirement:  

 
• Small (<6,000 sq. ft.) – 8 Shrubs, 2 Deciduous Trees  
• Standard (6,000-8,999 sq. ft.) – 16 Shrubs, 2 Deciduous Trees, 1 Evergreen Tree or 

1 Ornamental Tree  
• Large (9,000-14,999 sq. ft.) – 26 Shrubs, 2 Deciduous Trees, 1 Evergreen Tree or 2 

Ornamental Trees 
• Estate/Custom (15,000 sq. ft. and greater) – 36 Shrubs, 4 Deciduous Trees, 2 

Evergreen Trees, 2 Ornamental Trees 
• Lots in the eastern portion of the Community are required to have one tree in the 

Street/Tree lawn area. 
 
SIDE YARD 
 

Internal Side Yards: May be covered in rock, no plant material is required but mulches are 
needed for stability. 
 
External Side Yards: On corner lots exposed to public view, they shall be landscaped with 
turf, shrubs and trees at the rate of one tree and 10 shrubs per 40 linear feet of side yard. 
Lots in the eastern portion of the Community are required to have two trees in the Street/Tree 
lawn area. 
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REAR YARD 
 

In rear yards there shall be at least 50% bed coverage in any rock/mulch areas that exist 
from the back corners of the home out to the back yard fence and/or property line. Bed 
coverage can be a mix of trees/shrubs/ornamental grasses/perennials/etc. Owners can 
decide what type of bed coverage they want to install. 
 
Natural turf shall be limited to no more than 45% of the area to be landscaped.  
 
Artificial turf is allowed in the rear yard. 

 
IRRIGATION 
 
All landscaping shall include automatic irrigation. 
 

 
XERIC OPTION 

 
FRONT YARD 
 
The xeric option may require review by the Town, planning department. 
 

Turf Requirement: No turf is required. 
 

Rock and Inorganic Mulches: Limited to not more than 50% of the area to be landscaped. 
50% of all rock and other mulch areas shall be covered with living plant material. 

 
Brick Pavers, Asphalt Pavers, and Natural Stone: Limited to not more than 40% of the 
landscaped area. 

 
Features: One of the following features shall be incorporated: 

• Wall – 1 to 2.5 feet high decorative natural stone, stucco or approved CMU.  
• Berms – low earth berm 2.5 feet tall max, slopes not to exceed one foot rise for each 

4 feet of run.  
• Natural Boulders – 2 – two feet by three feet minimum. 
• Lots in the eastern portion of the Community are required to have one tree in the 

Street/Tree lawn area. 
 
SIDE YARD 
 

Internal Side Yards: May be covered in rock, no plant material is required but mulches are 
needed for stability. 
 
External Side Yards: On corner lots exposed to public view, they shall be landscaped by 
combining visible side and front yard areas and applying front yard standards. Lots in the 
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eastern portion of the Community are required to have two trees in the Street/Tree lawn area. 
 
REAR YARD 
 

Turf or xeric landscaping is not required except when the rear yard at a corner lot is exposed 
to public view, then it shall be landscaped with turf or xeric landscaping. 
 
In rear yards there shall be 50% bed coverage in any rock/mulch areas that exist from the 
back corners of the home out to the back yard fence and/or property line. Bed coverage can 
be a mix of trees/shrubs/ornamental grasses/perennials/etc. Owners can decide what type 
of bed coverage they want to install. 
 
Natural turf shall be limited to no more than 45% of the area to be landscaped. Artificial turf 
is allowed in the rear yard. 

 
IRRIGATION  
 
All landscaping shall include automatic irrigation. 
 
 
 
____________ - 50% Bed Coverage Calculations 
 
“X” = total square footage of rock and wood mulch area (Example 2,200 sf.) “X” times 50% = 
“Y”( 2,200 times 50% = 1,100) 
 
“Y” minus 100 sf. for each evergreen tree located in the shrub bed area = “Z” (2 evergreen trees, 
1,100 minus 200 = 900) 
 
“Z” divided by 16 sf = the total number of shrubs needed to meet the 50% bed coverage 
requirement. (900 divided by 16 = 56 shrubs required) 
 
Shrubs = 5 gal containers minimum 
Three 1 gal ornamental or perennial containers = 1 shrub 
 

 





AAldridge Transportation Consultants, LLC 
Advanced Transportation Planning and Traffic Engineering 

John M.W. Aldridge, PE, PTOE, AICP                               1082 Chimney Rock Road
Colorado Registered Professional Engineer                           Highlands Ranch, CO 80126

                         Fax: 303-703-9152
Mobile: 303-594-4132

Email: john@atceng.com

June 14, 2016

Russ Burrows, P.E.
Senior Project Manager
Calibre Engineering
9090 S. Ridgeline Blvd.
Highlands Ranch, CO 80129

Re: Auxiliary Lane Improvement Triggers on SH-52
Mountain Sky – Ft. Lupton, CO

Dear Russ:

Pursuant to your request, we have determined the number of homes it would take to trigger the 
warrant for a right turn deceleration lane and a left turn deceleration lane at the intersection of SH-
52 and CR 29 ½.  Our determination is based on information in the Mountain Sky Traffic Impact 
Study dated March 11, 2016. 

According to recent traffic movement counts, the existing right turn volume is 5 vph in the AM 
peak hour and 10 in the PM peak hour. The existing left turn volume is 2 vph in the AM peak hour
and 4 in the PM peak hour. The State Highway Access Code requires a right turn lane when the 
turning traffic is greater than 25 vph and a left turn lane when the turning traffic is greater than 10 
vph. The Code requires a 600-foot deceleration lane including an 18.5:1 taper for both movements. 
The left turn lane would also add storage length based on the number of turning movements. In this 
case, probably 25 feet. 

The estimated trip generation and trip distribution is based on full build out of 200 homes. In the 
AM peak hour, the project will generate 23 vph right turning movements and in the PM peak hour 
85 vph. The project will generate 7 vph left turning movements and 15 vph in the PM peak hour. 
At full build out both turning lanes are warranted. 

To warrant the right turn deceleration lane, the project will need to add 15 vph. That represents 
approximately 20 percent of the full build out or 40 homes. To warrant the left turn deceleration 
lane, the project will need to add 6 vph. That represents approximately 40 percent of the full build 
out or 80 homes. 



Aldridge Transportation Consultants, LLC 
Page 2 of 2

We trust this information will be of assistance in the development of Mountain Sky. ATC 
appreciates the opportunity to be of service. Please call if you have any questions. We can be 
reached at 303-703-9112 or email at john@atceng.com

Respectfully submitted,
Aldridge Transportation Consultants, LLC                                          

John M.W. Aldridge, P.E.
Principal





130 S. McKinley Avenue, Fort Lupton, CO 80621
303.857.6694 Fax: 303.857.0351 www.fortlupton.org

CITY OF FORT LUPTON 
NOTICE OF PUBLIC HEARING 

ALL INTERESTED PERSONS MAY ATTEND. 

LEGAL DESCRIPTION 















 
August 23, 2016 
 
Kerr-McGee Oil and Gas Onshore LP 
Attn: Wattenberg Surface Land 
1099 18th Street, Suite 1800 
Denver, CO 80202 
 
 
RE:  Mountain Sky Subdivision Planning Commission and City Council Hearings 

City of Fort Lupton Case # FPL2016-001 & PPL2016-001 
SW 1/4 OF SEC 4, TWN 1 NORTH, RNG 66 WEST OF THE 6TH PM 

 Weld County Roads 29 ½ and 12 – Fort Lupton, CO 
 
To Whom it May Concern, 
 
FL Mountain Sky has been scheduled for both Planning Commission and City Council meetings for the 
Mountain Sky subdivision proposed at the intersection of County Road 29 ½ and County Road 12 in Fort 
Lupton.  The official Fort Lupton schedule for this project has been included with this letter as well as a 
project summary letter.   The Planning Commission meeting for the project has been set for September 20, 
2016 at 6PM and the City Council meeting has been set for October 3, 2016 at 7PM. 
 
The subdivision application and plans have been designed and submitted taking into account the surface use 
agreement areas that we worked out with Ali Weaver in 2015.    
 
If you have any questions or concerns regarding this application please do not hesitate to contact me at 603-
387-8688 or Alyssa Knutson (City of Fort Lupton) at 720-466-6128. 
 
Sincerely, 
 

 
 
 
Jon Rokeh, PE 
 
cc. Alyssa Knutson, Fort Lupton (email) 
      Gene Osborne, FL Mountain Sky, LLC (email) 
      Greg Panza, Calibre Engineering (email) 
 



 

SITE PLAN APPLICATION SCHEDULE
Mountain Sky Subdivision

FPL2016 001 & PPL2016 001

Deadline Date Party Responsible

Pre Application/DRT Meeting

Application Received

Application Deemed Complete

Target Date to Send Referrals

Submit Newspaper Publication

Municipal Code §16 173(a)(6)
DRT Submittal Meeting

Newspaper Publication

Deadline to Post Property
Municipal Code §16 173(a)(7)

Deadline to Notify Neighbors & Mineral
Interests

Referral Responses Due

Deadline to Distribute Planning
Commission Packet

Planning Commission Hearing

Deadline to Submit AM and Ordinance
to City Administrator

City Council Hearing
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March 10, 2016 

Todd A. Hodges 
City of Fort Lupton  
130 S. McKinley Ave. 
Fort Lupton, CO 80621 

Mr. Hodges, 
Please find below the project narrative and PUD information as requested: 

Project Narrative 

Location
The Mountain Sky Development is located within the south half of the southwest quarter of 
Section 4, Township 1 North, Range 66 West of the 6th Principal Meridian and more specifically 
at the northwest corner of County Road 29 ½ and County Road 12. 

Description
The existing site is or was currently used as farmland.   
Existing portions of the land will remain under the control of oil and gas and are noted in the 
plans.
The project proposes to develop the remaining area (~77 acres) with approximately 199 single-
family residences and associated infrastructure.   
A drainage channel is proposed on the northern and western property lines to convey existing off-
site flows around the development.   
The development is expected to develop over the course of 6 separate filings. 
Improvements to both County Road 29 ½ and County Road 12 are proposed throughout the 
development of the entire project. 

Filing 1 Specifics 
Layout and construct infrastructure for 44 single-family residences 
Build detention pond 
Build drainage channel 
Build sanitary sewer to tie in point 
Build north half of 29 ½ to the first access location as depeicted in plans.  . 

Variances from standards requested 
Variances from the standards for this development are stated below.  The current development 
was designed while the regulations were still being developed and these issues have been vetted 
through the city for concurrence. 
Maximum depth of detention pond is designed at 7.5ft vs. 5 ft maximum stated in recent 
regulation.  A deeper pond section was used as we were instructed to release at the 5 year historic 
rate vs. the typical requirement to release at the 100 year historic rate.  The deeper pond allows us 
to do this with less impacts to the development.   
The Pond Cross slope is 2% vs. 3% stated in regulations.  The 3% was burdensome due to the 
ground water and the needed size for the pond.  2% corresponds to UDFCD standards.   
A circular shaped cul-d-sac was used in lieu of the proposed teardrop shaped cul-d-sacs in the 
newest regulation.  A standard cul-d-sac shown in prior regulations was used.   
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Proposed local road ROW is 50’ vs. 60’ stated in regulations.  Smaller section due to attached 
walks vs detached walks as shown below.   
Proposed local roads propose attached sidewalks vs. detached. 
Local roads are designed at 25mph vs. regulations requested road to be designed 30mph. 
Setbacks
Regulations state that cul-de-sacs can only be 500’ or serve 15 dwelling units, whichever is 
greater. However, one of the cul-d-sacs proposes a length of ~600’ and serves 21 units. (This is 
proposed for filing IV). 
Channel side slopes are 3:1 vs. regulations requiring 4:1 which meets UDFCD requirements at 
the time of design. 

PUD Information 
The PUD closely resembles the R3 zoning stated in Ft. Lupton’s municipal code.   
A landuse chart is shown below and also included in the plans which states the primary uses and 
associated setbacks along with comparisons to R3 zoning.   
Attached to this document is the zoning requirements in the same format as Ft. Lupton 
regulations

PUD ZONING REQUIREMENTS

PARCEL CODE R3
CODE

AREA(AC) 76.95 NA

ALLOWABLE LAND USE SFD SFD,
MFD

PERMITTED DENSITY 4 6 24
MAXIMUM UNITS 199 NA
MINIMUM LOT SIZE (SF) 5500 5000
MINIMUM LOT WIDTH 55 30
MAXIMUM LOT COVERAGE 45% NA
PRIMARY USES
MAXIMUM HEIGHT 35 35
MINIMUM SETBACK FOR ALL STRUCURES FROM ARTERIALS 35 NA
MINIMUM SETBACK FOR ALL STRUCURES FROM COLLECTOR 35 NA
MINIMUM FRONT YARD SETBACK FOR PRINCIPLE STRUCURE 25 25
MINIMUM FRONT YARD SETBACK GARAGE (NON GARAGE DOOR SIDE) 25 25
MINIMUM FRONT YARD SETBACK GARAGE (GARAGE DOOR SIDE) 25 25
MINIMUM SIDE YARD SETBACK 5 5
MINIMUM REAR YARD SETBACK 20 20
MINIMUM DWELLING SIZE (SF) 900 900
ACCESSORY USE
HEIGHT 15 NA
FRONT SETBACK 25 20
SIDE SETBACK 5 NA
REAR SETBACK 5 NA



Mountain Sky PUD Zoning Regulations 

a) Intent. The PUD Zone District is intended to provide for the establishment of single-family 
uses including the necessary appurtenant and accessory facilities and uses associated with 
such living areas. 

b) No multi-family building will be allowed within this PUD. 
c) Permitted uses. Only single family homes and park areas are permitted within this PUD. 
d) Special uses. No special uses are allowed within this PUD: 
e) Height. No building hereafter erected or structurally altered shall exceed thirty-five (35) 

feet in height or two (2) stories above the foundation or basement ceiling level. 
f) Rear yard setback. Twenty (20) feet. Patios, covered, enclosed or uncovered, may extend 

not more than ten (10) feet into the rear yard setback. The rear yard must be on the 
opposite side of the lot as the front yard. 

g) Side yard setback. Five (5) feet. 
h) Corner setback. A yard of not less than twenty (20) feet shall be maintained between the 

side lot line abutting the side street and the main building. 
i) Front yard setback. Twenty-five (25) feet. Residential structures located on corner lots 

shall be designed and constructed so that the front of the structure faces the front yard 
setback.

j)  Accessory building setback. An accessory building or utility shed may not be located so 
as to encroach on adjacent public or private property or easements. In no instance shall 
an accessory building or utility shed be permitted in the front yard. Said buildings shall be 
set back a minimum of twenty (20) feet from any side street on a corner lot. 

k) Minimum lot area. Five thousand (5,500) square feet per dwelling. 
l) Minimum square feet of floor area: 

Dwelling Square Feet 

Ranch style 900 

Bi-level 750 

Tri-level 800 

Two-story 750 

Multi-family 500 per dwelling unit 

(m) Lot frontage. A minimum of thirty (55) lineal feet measured along the front property line must 
be maintained. 























From: Hice-Idler - CDOT, Gloria
To: Todd Hodges
Cc: Alyssa Knutson
Subject: Re: Mountainsky
Date: Thursday, September 15, 2016 9:10:53 AM

I'm sorry! I thought I had responded to this already.

The TIA indicates that this project (without background traffic included) triggers the need for an eastbound to
southbound right deceleration lane and a westbound to southbound left deceleration lane. The City should request
that the applicant be responsible for the construction of those lanes, assuming that they can be built using the
existing ROW.

If you have any other questions, please contact me.

Gloria Hice-Idler
Region 4 Permits Manager
Region 4 Permits Unit - Traffic

P 970.350.2148  | C 970.381.2475  | F 970.350.2198

10601 W. 10th Street, Greeley, CO 80634
gloria.hice-idler@state.co.us  | www.codot.gov  | www.cotrip.org

On Wed, Sep 14, 2016 at 3:02 PM, Todd Hodges <thodges@fortlupton.org> wrote:
Gloria
How are you?
I am checking in to see if you have any comments for the project.
Thanks

Todd A. Hodges, Planning Director
"Come Paint Your Future With Us"
303-994-3174
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Public Works 

130 S. McKinley Avenue              Phone: 303-857-6694 
Fort Lupton, CO 80621                    Fax: 303.857.0351     

www.fortlupton.org 



From: Marisa Dale
To: Alyssa Knutson
Subject: RE: Mountain Sky Subdivision Preliminary Plat and Final Plat (PPL2016-001 & FP2016-001)
Date: Wednesday, August 24, 2016 10:59:03 AM

Hi Alyssa,
 
Thank you for allowing United Power, Inc. to review and comment on the Mountain Sky Subdivision Preliminary Plat
and Final Plat (PPL2016-001 & FP2016-001) project.
 
United Power, Inc. appreciates the 8’ UE along rear of all lots. 
 
Developer must contact United Power, Inc. for any new or modification of existing electric facilities.  Additional side lot
easements may be necessary and acquired by separate document depending on streetlight placement and reliable
electric facility design.
 
Thank you,
Marisa
 
Marisa Dale, RWA| Engineering & Rates ROW
500 Cooperative Way, Brighton, CO 80603 | O 303.637.1387 | C 720.334.5282

Schedule: Mon-Thurs 7:00-4:30, every other Fri 7:00-3:30
Off Friday Aug 26, Sep 9 & 23, Oct 7 & 21

      
 
 

From: Jennifer Cupp [mailto:JCupp@fortlupton.org] 
Sent: Thursday, August 18, 2016 10:53 AM
Cc: Alyssa Knutson; Todd Hodges; Mari Pena
Subject: Mountain Sky Subdivision Preliminary Plat and Final Plat (PPL2016-001 & FP2016-001)
 

 
Alyssa Knutson
Planner
130 S. McKinley Ave.
Fort Lupton, CO 80621
Office: 303.857.6694
Direct: 720.466.6128
Mobile: 303.304.4498



From: Marisa Dale
To: Alyssa Knutson
Subject: FW: Mountain Sky Subdivision Preliminary Plat and Final Plat (PPL2016-001 & FP2016-001)
Date: Wednesday, August 24, 2016 11:02:53 AM

Also, 5’ wide UE along lots abutting a tract if tract does not have utility dedication.  This is needed for underground
electric facilities and to provide reliable electric service to future residents.
 
Thanks,
Marisa
 

From: Marisa Dale 
Sent: Wednesday, August 24, 2016 11:00 AM
To: AKnutson@fortlupton.org
Subject: RE: Mountain Sky Subdivision Preliminary Plat and Final Plat (PPL2016-001 & FP2016-001)
 
Hi Alyssa,
 
Thank you for allowing United Power, Inc. to review and comment on the Mountain Sky Subdivision Preliminary Plat
and Final Plat (PPL2016-001 & FP2016-001) project.
 
United Power, Inc. appreciates the 8’ UE along rear of all lots. 
 
Developer must contact United Power, Inc. for any new or modification of existing electric facilities.  Additional side lot
easements may be necessary and acquired by separate document depending on streetlight placement and reliable
electric facility design.
 
Thank you,
Marisa
 
Marisa Dale, RWA| Engineering & Rates ROW
500 Cooperative Way, Brighton, CO 80603 | O 303.637.1387 | C 720.334.5282

Schedule: Mon-Thurs 7:00-4:30, every other Fri 7:00-3:30
Off Friday Aug 26, Sep 9 & 23, Oct 7 & 21

      
 
 

From: Jennifer Cupp [mailto:JCupp@fortlupton.org]
Sent: Thursday, August 18, 2016 10:53 AM
Cc: Alyssa Knutson; Todd Hodges; Mari Pena
Subject: Mountain Sky Subdivision Preliminary Plat and Final Plat (PPL2016-001 & FP2016-001)
 











Siting and Land Rights

Right of Way & Permits

1123 West 3rd Avenue
Denver, Colorado 80223

Telephone: 303.571.3306
      Facsimile: 303. 571.3524

donna.l.george@xcelenergy.com

September 9, 2016

City of Fort Lupton Planning Department
130 South McKinley Avenue
Fort Lupton, CO  80621

Attn:  Alyssa Knutson and Todd Hodges

Re:  Mountain Sky Subdivision Preliminary Plat and Final Plat
Case #s PPL2016-001 and FP2016-001

Public Service Company of Colorado’s (PSCo) Right of Way & Permits Referral Desk 
has reviewed the preliminary and final plats for Mountain Sky Subdivision and has no 
conflict.

The property owner/developer/contractor must contact the Builder's Call Line at 1-800-
628-2121 or https://xcelenergy.force.com/FastApp (register, application can then be 
tracked) and complete the application process for any new gas. It is then the 
responsibility of the developer to contact the Designer assigned to the project for 
approval of design details. Additional easements may need to be acquired by separate 
document for new facilities.

As a safety precaution, PSCo would like to remind the developer to call the Utility 
Notification Center at 1-800-922-1987 to have all utilities located prior to any
construction.

If you have any questions about this referral response, please contact me at (303) 571-
3306.

Donna George
Contract Right of Way Referral Processor
Public Service Company of Colorado
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Date: 9/13/2016 
Project name: Mountain Sky Subdivision FDP Filing 1 
Project address: CR 29 ½ and CR 12 
FLFPD Project # 2016-087 
Plan reviewer: Randall S. Weigum 

The Fire District has reviewed the submitted FDP for Mountain Sky Subdivision Filing 1 located 
at CR 29 ½ and CR 12. The plans were reviewed for compliance with 2012 International Fire 
Code (IFC) as adopted by the Fort Lupton Fire Protection District and the City of Fort Lupton.  
The FDP for Mountain Sky Subdivision Filing 1 is approved with the following comments: 

1. No parking fire lane signs shall be installed on both sides of the median and north/south 
side of Mountain Sky Drive from the entrance off of South College Avenue.   See Sheet RD2 on 
the Fire District Comments 5.bc MTN SKY_Filing 1_CDs 06 30 for locations and attachment 
Appendix D Section D103.6 for sign requirements.  2012 IFC 503.3

2. The temporary turnaround radius shall be extended to 48 feet to meet the requirement of 
the turnaround diameter of 96 feet.  See attachment Appendix D Section D103.4 for approved 
turnarounds and length of roads for the specific type of turnaround.  These temporary turnarounds 
shall be capable of supporting the loads of a 56,000 pound fire apparatus.  See Sheets RD2 and 
RD3 on the Fire District Comments 5.bc MTN SKY_Filing 1_CDs 06 30 2016.  2012 IFC 503.2.5 
and Appendix D D103.4 

3. When the number of dwelling units exceeds 30 in Filing 1, two separate and approved fire 
apparatus access roads shall be installed.  Before the 31st building permit is released, Mountain 
Sky Avenue shall be extended to Cemetery Road to provide the second access into the 
development.   

The road extension shall be capable of supporting the loads of a 56,000 pound fire 
apparatus, 20 feet wide and shall be surfaced and maintained to provide all-weather driving 
capability (gravel or road base).   2012 IFC Section 503.2.1, 503.2.3 and Appendix D 
Section D107.1 

4. The required fire apparatus access roadways, street signs, water lines and fire hydrants shall 
installed and operational before any above grade construction is commenced.  2012 IFC Section 
503 and Section 507  

5. The fire hydrant located in the middle of Twilight Court can be removed because the water 
line has been looped.  See comment on Sheet OU1 on 2. c Mtn Sky PUD 2016 08 03.   2012 IFC 
Appendix C Section C105.1 and Table C105.1 
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6. A 3-foot clear space shall be maintained around the circumference of all fire hydrants. 
See comment on Sheet LS1 of Fire District Comments 2. c Mtn Sky PUD 2016 08 03 and Sheet 
LS1 on Fire District Comments 5.e Mountain Sky Landscape and Irrigation 6_30_16. 2012 IFC 
Section 507.5.5

Attached: Fire District Comments 2. c Mtn Sky PUD 2016 08 03 
 Fire District Comments 5.bc MTN SKY_Filing 1_CDs 06 30 2016 
 Fire District Comments 5.e Mountain Sky Landscape and Irrigation 6_30_16 
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